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PREFACE

The tragic events of 11th September 2001 intensified the international impetus for the
effective tackling of money laundering and terrorist financing globally. That initiative has

been fully embraced by the European Union, and by the UK Government.

The Law Society continues to press for proportionality in the application of the money
laundering regime to the provision of legal services, but recognises that solicitors have an
important part to play in helping to fight crime and secure the confiscation of the proceeds of
crime. This guidance is aimed to be a practical aid to solicitors in their compliance with the

new money laundering regime, whatever the nature of their practice.

The guidance will develop over time in the light of experience. It may not presently answer
all your questions. We would welcome suggestions for additional areas to be covered, to
make subsequent editions even more comprehensive. We are also keen to deal with your
concerns in communicating with Government bodies on the implementation and future

development of the new regime.
In the meantime, | believe that if solicitors conscientiously follow the advice in this guidance,

they will maximise their ability to comply with their obligations under the legislation whilst

continuing to serve their clients.

/-{Zrﬁ&{u;%h

Peter J Williamson
President of the Law Society
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FOREWORD

In 2000 the Law Society formed a specialist Money Laundering Task Force to help steer the
Society's policy work on money laundering legislation and to help the Society's Professional
Ethics service deal with the anticipated greater volume and complexity of money laundering
dilemmas faced by solicitors. The Task Force has lobbied the Government on both EU and
domestic law with a view to ensuring that the new regime is workable.

In my role as Chairwoman of the Task Force | am acutely aware that money laundering has
become an area of great concern for solicitors. This is reflected in the considerable rise in
money laundering enquiries dealt with by the Law Society’s Professional Ethics team, and
has been expressed to me and my Task Force colleagues as we speak to the profession
around the country, as well as to other Law Society Committee members and to specialist
groups of solicitors.

This guidance is published now in a pilot form as we recognise that it will need to be revised
in the light of comments from practitioners and in the light of developments in the
interpretation of the legislation and the way in which law enforcement responds. The revised
version will, we hope, also include practical guidance aimed at different areas of legal work.
The Task Force is currently working on that with the help of the Law Society's specialist
committees.

This guidance has been prepared in the light of Task Force discussions with Government,
law enforcement, other regulatory bodies and, most importantly, the profession. Our
objective is always to ensure that there is a proper balance between the public interest in
fighting crime, the interests of individual clients and the public interest in access to justice. It
is also important that the law makes practical sense in the context of a solicitor's practice.
Our work continues through participation in Government committees which are consulting on
methods of implementation and enforcement, and through considering evolving policy
initiatives. We hope that the information and guidance provided here for solicitors in
England and Wales is comprehensive and contemporary. It will, however, develop over
time.

I would like to take this opportunity to thank my colleagues on the Task Force and the Law
Society's staff who have been closely involved in the preparation of this guidance, in
particular, Chris Murray and Toby Graham who wrote Chapters 4 and 5 respectively. The
policy adviser responsible, Elizabeth Richards, has made a particularly invaluable
contribution to this work.

Louise Delahunty
Chairwoman, Money Laundering Task Force, Law Society
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Chapter 1 Introduction to the Law Society Guidance on money
laundering

Purpose of this Guidance

1.1 This Guidance replaces the second edition of "Money Laundering Legislation:
Guidance for Solicitors" issued in 2000. The Money Laundering legislation has
changed significantly and these changes are reflected in the far greater detail
included in this Guidance. Part 7 of the Proceeds of Crime Act 2002 (“POCA”)
(Annex 1) consolidated and amended the criminal law relating to money laundering
with effect from 24 February 2003. The Money Laundering Regulations 2003 (“ML
Regulations 2003”) (Annex 2) replace the 1993 and 2001 Regulations and will apply
to a much wider range of solicitors’ activities from 1 March 2004.

1.2 All solicitors' firms and their staff should be aware of the new criminal legislation and
how they could be used by money launderers. In addition nearly all firms will have to
comply with the ML Regulations 2003 in relation to a much wider range of legal work
than before.

1.3 The purpose of this Guidance is to:
¢ outline the requirements of the UK Money Laundering legislation;

e provide a practical interpretation of the ML Regulations 2003;

¢ show how firms can develop policies and procedures appropriate to their own
business.

14 The "Golden Rules" remain the same as set out in earlier guidance:
o Know the legislation;
¢ Know the professional guidelines;
e Know your client;
e Know your business;
e Train your staff;

e Monitor compliance.
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Status of this Guidance

1.5

1.6

1.7

This Guidance has been drawn up by the Law Society of England and Wales in
consultation with solicitor specialists in order to assist solicitors in complying with
their statutory requirements and playing their part in the fight against money
laundering. It is intended to explain how the legislation impacts on solicitors and to
give guidance on good practice. This first edition is a pilot only. Both POCA and the
ML Regulations 2003 contain provisions which require a court to take into account
guidance which has been approved by HM Treasury in considering whether a person
has committed the "failure to disclose" offence in POCA, or has failed to comply with
any of the requirements of the ML Regulations 2003. (see section 330(8) POCA, and
Regulation 3(3).ML Regulations 2003).

As much of the legislation (and therefore aspects of this Guidance), is new and
untested, the Law Society does not intend to seek Treasury approval of this pilot
edition of the Guidance. This means that the courts are not required to take this
Guidance into account. However, as with previous guidance, courts may take it into
account. The Society will review this pilot edition, in the light of experience and
feedback from the profession and will then consider whether to seek Treasury
approval.

Please send your comments about this pilot Guidance to:
commentsonmiguidance@lawsociety.org.uk. However, enquiries to Professional
Ethics about potential money laundering situations or anti-money laundering (“AML”)
procedures should ideally be made by a firm's nominated officer, who will be aware
of all relevant facts. The Professional Ethics helpline [0870 606 2577] is usually
open between 11am — 1.00pm and 2.00pm — 4.00pm but can deal with enquiries
outside those hours in emergencies.

Application of this Guidance

1.8

This Guidance is relevant to all staff working in firms in private practice because:

¢ they are subject to the main money laundering offences, as set out in POCA
(see chapter 2);

o they are likely to be subject to one or more of the "failure to disclose" offences in
POCA which apply to the regulated sector (see chapter 2); and

o they are likely to be subject to the ML Regulations 2003 which apply to the
regulated sector in relation to some services provided by the firm (see chapter
3).
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1.9

Chapter 2 which deals with the offences in POCA applies to everyone, including in-
house solicitors.

1.10 This Guidance covers the work of solicitors in England and Wales.

What is money laundering?

1.1

Money laundering is the process by which the proceeds of crime, and the true
ownership of those proceeds, is changed so that the proceeds appear to come from
a legitimate source.

The ability to launder the proceeds of crime is vital to the success of criminal
operations. Anti Money Laundering (“AML”) laws and systems are aimed at
preventing criminals from being able to benefit from their actions, and at taking the
profit out of crime.

There are three acknowledged phases to money laundering:

Placement — this occurs when cash generated from crime is placed in the
financial system. As many crimes generate cash, this is the point at which the
proceeds of crime are most apparent and at risk of detection. As banks and
financial institutions have developed AML procedures, criminals have to look for
other ways of placing cash within the financial system. Entities which commonly
deal with client money, such as solicitors' firms, have increasingly become at risk
of being targeted to deal with cash. In chapter 6 there is guidance about use of a
solicitor's client account and Annex 5 reproduces the Law Society’s money
laundering warning card which warns solicitors not to provide a banking facility if
there is no underlying legal purpose for doing so. Firms should decide whether to
operate a policy which limits the amount of cash they will accept, and explain that
in terms of business or client care letters.

Layering — after the proceeds of crime have been placed into the financial
system, layering occurs when the money passes through a series of complex
transactions in order to obscure the origin. These transactions often involve
different entities, such as companies and trusts and can take place in multiple
jurisdictions. Solicitors firms are at risk of being targeted to assist in money
laundering at this stage, although detection can be more difficult.

Integration — once the origin of the funds has been obscured, the funds can
reappear as legitimate funds or assets. At this stage the criminals will invest
funds in legitimate businesses or other forms of investment. Solicitors will often
be used in this process, for example through buying a property, setting up a trust,
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acquiring a company, or even through the settlement of litigation. This is not an
exhaustive list.

Important note:

Although paragraph 1.13 describes the usual money laundering phases note that the
definition of money laundering offences in POCA is much wider and defines even
passive “possession” of criminal property as money laundering.

What is the Government's strategy?

1.14

It is difficult to estimate how much money is laundered in the UK every year, but it is
likely to be billions of pounds. Money laundering is also a global problem. At one
end of the scale it can involve the very simple conversion of criminal proceeds and at
the other, the routing of complex transactions through many countries to disguise the
illegal origin of the money. Accordingly AML controls have to be international if they
are to be effective. Some of the recent changes to the UK legislation covered in this
Guidance flow from the Second European Money Laundering Directive. This
Directive aims at improving AML controls throughout Europe. The UK is a major
international financial and legal centre, with a high reputation for honesty and
integrity. This means that the UK financial and professional firms are attractive to
money launderers. The Government wants to ensure that these firms are not used
by launderers. Compliance with the protective measures prescribed by the
legislation, will assist in the fight against organised and terrorist crime.

The statutory measures discussed in this Guidance are targeted upon areas of work
which are subject to the highest money laundering risks. The aim is to maximise the
difficulties criminals face when trying to launder money. The legislation aims, in high-
risk areas, to:

e set up barriers, such as the obligation to check identity;

e create systems to identify suspicious transactions;

e create duties to report suspicious transactions;

e create duties to keep records of transactions. These records establish audit trails
providing evidence for prosecutions and helping to identify funds for confiscation.
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Measuring and managing the risk in solicitors' firms

1.16

Previous Law Society guidance referred solicitors to the Joint Money Laundering
Steering Group (JMLSG) — guidance for banks and financial institutions because the
previous ML Regulations applied mainly to solicitors' investment business activities.
As the ML Regulations 2003 now apply to a wider area of solicitors' work, this new
Guidance provides a much greater level of detail than the previous guidance.
However, if this Guidance is silent on a matter, solicitors may still find it helpful to
consult the most current version of the JMLSG Guidance.

A key to effective compliance with the legislation is risk assessment and risk
management. Money laundering is one of many risks facing solicitors' firms. Many
firms already operate risk management techniques in order to avoid negligence
claims or the risk of employee dishonesty. The same thinking should be applied to
assessing and managing money laundering risk. Assessment of risk involves a
common sense approach. However the additional risks faced by firms through money
laundering include, significant loss of reputation, possible loss of livelihood and
criminal liability.

Firms in smaller communities, where solicitors are likely to know most clients and
understand why they are entering into legal transactions, may face a different risk
from city firms with a large international client base. If your assessment is that your
firm's activities and client base present a low money laundering risk, then the AML
systems and procedures can be set accordingly. If you operate in a high-risk area
then you may need to consider additional procedures in order to manage that higher
level of risk. The ML Regulations 2003 set out basic AML systems requirements but
are written at a high level of generality to give different businesses flexibility in
adapting procedures to the risk presented by their own business.

This Guidance, specifically written for solicitors, rather than banks or other financial
institutions, helps firms to deal with the ML Regulations 2003. However firms must
consider the risks to their own business and client base, and adapt their AML
systems and procedures to meet those risks.

The Financial Services Authority

1.20

The Financial Services Authority (FSA) has a specific statutory objective of reducing
financial crime and makes rules relating to the prevention and detection of money
laundering, which apply to firms authorised by the FSA. The FSA’s rules are
contained in the FSA’'s Money Laundering Sourcebook which is part of the FSA
Handbook and can be found at www.fsa.gov.uk. The FSA is also a prosecuting
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1.21

1.22

1.23

1.24

1.25

Costs

1.26

authority for the criminal law on money laundering and can prosecute breaches of the
ML Regulations 2003, under section 402, Financial Services and Markets Act 2000.

Solicitors’ firms which are not authorised by the FSA are not subject to the FSA’s
rules. Most firms will not be authorised by the FSA but will be conducting “exempt
regulated activities” under Part XX of the Financial Services and Markets Act 2000.
The Part XX regime allows professional firms to carry on “exempt regulated activities”
i.e. investment activities which are incidental to their normal business activities,
provided that those firms meet certain conditions. Those conditions include
complying with rules made by a Designated Professional Body (DPB). The Law
Society is a Designated Professional Body (DPB) under the Financial Services and
Markets Act 2000. The FSA has supervisory duties in relation to all the Designated
Professional Bodies.

The Law Society’s rules are set out in the Solicitors’ Financial Services (Scope)
Rules 2001 which are explained in the Law Society guidance “ Financial Services
and Solicitors”, available from www.lawsociety.org.uk (then go to: View all Contents
A-Z/Financial Services and Solicitors Information Pack). This Guidance applies to
those activities regulated by the Law Society under the DPB regime.

Some solicitors' firms are authorised and regulated by the FSA because they are
involved in mainstream “regulated activities” e.g. advising clients directly on
investments such as stocks and shares. Those firms must comply with the FSA
Money Laundering Sourcebook for their mainstream " regulated activities" in addition
to the ML Regulations 2003.

This Guidance does not deal with the FSA’s rules on money laundering. FSA
authorised firms should consider the JMLSG Guidance on the FSA’s rules as well as
complying with the rules and guidance contained in the Money Laundering
Sourcebook for their mainstream regulated activities.

However, this guidance will be relevant to FSA regulated solicitors’ firms because the
FSA Money Laundering Sourcebook does not apply to FSA regulated solicitors' firms
in relation to "non mainstream regulated activities”. Non mainstream regulated
activities are broadly equivalent to exempt regulated activities and are subject to the
Law Society’s rules made under the DPB regime. This Guidance covers such work.

The Law Society has made representations to the UK Government about the costs
impact of the statutory AML requirements on solicitors practices, see
www.lawsociety.org.uk (- Money Laundering-Law Society Response-Treasury
Consultation about Revision of ML Regulations. If firms are able to make specific
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calculation of the cost of compliance with the ML Regulations, then the Law Society
will be pleased to receive the details which we can then pass on to the Government.

Overview of this Guidance

1.27

1.28

1.29

1.30

Chapter 2 — The substantive law

Chapter 2 explains the substantive criminal law on money laundering. Much of the
substantive law applies to everyone, so if your client enters into a transaction
knowing or suspecting that it involves the transfer of proceeds of crime then he can
be convicted of an offence. If you, the solicitor also know or suspect that proceeds of
crime are involved in the matter, then you too may be liable if you assist in the
transaction. Significantly, under the new POCA regime, money laundering offences
are committed when the proceeds of any crime are involved. The money laundering
offences are no longer limited to the proceeds of drug trafficking, terrorism or serious
crime.

In addition a "failure to disclose" offence applies to persons within the "regulated
sector", i.e. those areas of business which are also subject to the ML Regulations
2003. What is notable about this additional offence is that in addition to the previous
subjective test i.e. actual knowledge or suspicion, there is now an objective test i.e.
“reasonable grounds for “for knowledge or suspicion. The justification for this is that
those in the regulated sector must receive AML training and their firms must have
AML systems to prevent money laundering, and so a higher standard of compliance
is expected. If your area of business is in the regulated sector (see chapter 3), and
you know, suspect, or should have known or suspected that proceeds of crime are
involved in a matter you may be guilty of a criminal offence if you do not make a
report.

A key offence carried over from the previous legislation is the "tipping off" offence.
There is also a new offence of prejudicing an investigation. It is an offence to
prejudice an investigation by informing anyone that a disclosure has been made or
that the authorities are investigating allegations of money laundering.

Chapter 3 — Money Laundering Regulations 2003
Chapter 3 explains the effect of the ML Regulations 2003. The detailed requirements
of the ML Regulations 2003 have changed little from the 1993 and 2001 Regulations.

The key requirements are:

¢ to appoint a “nominated officer”, often known as a Money Laundering Reporting
Officer (“MLRO”);
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1.31

1.32

1.33

¢ to check the identity of clients;

o to establish internal reporting procedures;
e to train staff.

e to keep records.

It is important to note that the ML Regulations 2003 apply when “relevant business” is
undertaken rather than to a particular organisation as a whole. Firms must first
establish which areas of work are subject to the ML Regulations 2003 and then set
up systems to ensure compliance in those areas. As a matter of risk assessment
and management, firms should consider whether their internal AML systems should
require compliance with the regulations more widely than required by a strict
interpretation of what is “relevant business” under the ML Regulations 2003. For
example, firms may see less risk in requiring that all clients' identity be checked
rather than having different procedures in different areas. Chapter 3 explains the
requirements of the ML Regulations 2003 in more detail.

Chapter 4 — Privilege, confidentiality and POCA

Chapter 4 deals with issues of legal professional privilege and confidentiality. POCA
protects legal professional privilege for the failure to report and tipping off offences.
This chapter explains the law relating to privilege and confidentiality and its inter-
relationship with the criminal offences. The existence of a defence of privilege
provides an additional level of complexity for solicitors and other lawyers. While most
solicitors have a general understanding of privilege and confidentiality, a more
detailed understanding tends to be confined to litigators, whether civil or criminal. In
practice, the risk of money laundering arises more in non-contentious areas of work
such as property, corporate and trust work. Solicitors working in these fields must
also ensure that their understanding of privilege enables them to deal with the Money
Laundering legislation.

Chapter 5 — Civil liability

Chapter 5 considers issues of civil liability that may arise when the legislation
requires a solicitor to make a report to the National Criminal Intelligence Service
("NCIS"). If the report is made before completion of the suspicious transaction, then
the law enforcement agencies have a time period in which to provide or refuse
“appropriate consent” to the transaction proceeding. In these cases, solicitors may
be put into a difficult situation. Proceeding with the transaction without appropriate
consent could lead to criminal liability. Telling the client or any other party to the
transaction why you cannot proceed could constitute a tipping off offence. Inability to


http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/
http://www.fsa.gov.uk/

Money Laundering: Guidance for Solicitors (Pilot — January 2004)

1.34

1.35

1.36

proceed may expose your firm to a negligence claim. If a solicitor already has money
relating to the transaction in a client account, then a constructive trust of those funds
may be created, which could be subject to civil action for recovery by the true owner
of the funds. This chapter discusses which civil liabilities could arise in transactions
where a suspicion of money laundering has arisen, and gives guidance on steps to
be taken to minimise or deal with potential liability.

Chapter 6 — Practical help

Chapter 6 contains further information on how firms can assess risk in order to
establish internal AML systems and procedures. It can help solicitors to consider
whether their work or particular clients give rise to any “warning signs” commonly
associated with money laundering. An important but difficult aspect of the law relates
to the concept of “suspicion”. Although this is an area which the criminal courts will
ultimately decide, it is hoped that the background information in this chapter will help
solicitors to decide whether to make a report under POCA.

Chapter 7 — Dealing with NCIS

Chapter 7 deals with money laundering reports to the National Criminal Intelligence
Service ("NCIS") and contains guidance on how solicitors should deal with NCIS. It
also explains what happens to money laundering reports made to NCIS.

Chapter 8 — Law Society's role

Chapter 8 explains what the Law Society's role is in relation to ensuring compliance

with ML legislation and the ML Regulations 2003. The Society is a supervisory
authority under the legislation.
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Chapter 2 The substantive law

Introduction and overview

2.1

2.2

2.3

2.4

2.5

The impact of the money laundering regime has been strengthened by the
implementation of POCA. In addition, the ML Regulations 2003 (Annex 2) will come
into force and apply to most lawyers, on 1 March 2004. As with the previous
legislation, solicitors may unwittingly commit an offence simply by carrying on
activities which are regarded as forming part of the normal business of a solicitor's
practice. Acting in the purchase of a house or business, in establishing and then
transferring funds to a bank account onshore or offshore, or even acting during the
course of litigation, may implicate a solicitor in money laundering if the funds involved
are, or represent, criminal property.

The new legislation extends the reporting requirements. An objective test now
applies to the regulated sector to require disclosure of transactions to the authorities
where there are reasonable grounds for knowing or suspecting money laundering,
even if the person concerned did not actually know or suspect.

The scope of the ML Regulations 2003 has been widened to include a broader range
of activities. Firms undertaking these activities will fall within the "regulated sector".
The 1993 Regulations broadly applied only when a practice undertook broadly
financial services work for its clients. The ML Regulations 2003 will apply when a
practice undertakes any of a range of specified activities ("relevant business") which
covers much of the work traditionally undertaken by solicitors. As with the old
legislation, some of the work carried out in a practice may not constitute relevant
business and so will not be subject to the ML Regulations 2003. Even within
departments of a practice, there may be a mix of "relevant business" to which the ML
Regulations 2003 apply, and other work which is outside the scope of the
Regulations.

The statutory criminal law is contained in Part 7 of POCA (Annex 1) which came into
effect on 24 February 2003, and in the terrorism legislation (Annex 6). The ML
Regulations 2003 (Annex 2) were laid before Parliament on 28 November 2003 and
will apply to solicitors from 1 March 2004.

For the earlier legislation, see the second edition of Money Laundering Legislation:
Guidance for Solicitors (2nd edition available from www.lawsociety.org.uk). There
are transitional provisions which are described later in this chapter.

10
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26

Part 7 of POCA sets out the new money laundering offences. POCA replaces and
expands all earlier money laundering statutes (apart from the terrorism legislation
which has already been strengthened — references to the Terrorism Act 2000 and
Anti-terrorism, Crime and Security Act 2001 will be made as appropriate in this
chapter). Most of the new statutory criminal law applies to all solicitors and their staff
in relation to all areas of practice. The new offences apply to the proceeds of all
crimes (not just drug trafficking, terrorism or serious crime as under the previous
provisions).

Meaning of some terms which regularly appear in the legislation

2.7

2.8

2.9

2.10

Criminal conduct is defined as any conduct constituting an offence in the UK, or any
conduct which would constitute an offence in the UK if it took place in the UK.
Conduct which takes place outside the UK can, therefore, be criminal conduct.

There is no need to have a knowledge of the criminal law of any other country in
which the conduct may have occurred. Criminal conduct for the purpose of money
laundering is defined in section 340(2) as being “conduct which would constitute an
offence in any part of the United Kingdom if it occurred there”. For this reason the
place where the criminal conduct occurred is irrelevant. What matters is whether the
conduct would constitute an offence if it had occurred in the United Kingdom.

Tax evasion is a criminal offence and the financial benefit gained represents a
person’s benefit from criminal conduct, even if the money or property on which tax
should have been paid was legitimately earned. Criminal property can be in its
original form (for example, cash obtained by selling drugs) or may have changed in
character (for example, a house bought with drugs cash represents the benefit of
criminal conduct even if part of the purchase price comes from legitimate funds).
Money received as a result of benefit fraud is also criminal property.

It is important to note that the new legislation covers all offences, no matter how
minor, whatever the size of the benefit gained.

Criminal property is property which is or represents a person’s benefit from criminal
conduct, and the alleged offender knows or suspects that this is the case. This
definition is important because it means that for the principal money laundering
offences to be established, the alleged offender must know or suspect that the
property is or represents the proceeds of crime. Property is all property, whether
situated in the UK or abroad, and includes money, real and personal property, things
in action and other intangible property. It includes an interest in land or a right (such
as a right to possession) in relation to property other than land.

11



Money Laundering: Guidance for Solicitors (Pilot — January 2004)

2.1

Before implementation of the ML Regulations 2003, most solicitors’ practices will
need to appoint a nominated officer (often known as the Money Laundering
Reporting Officer) and, even if this is not a requirement, may choose to do so. There
is no statutory definition of a nominated officer but the legislation implies that it is a
person nominated by an employer to receive internal reports. 'Employer' covers any
body (including a voluntary organisation) for which someone works, whether paid or
not. Directors, partners and volunteers, as well as employees, will be able to report a
knowledge or suspicion of money laundering to the nominated officer who is then
responsible for deciding whether to report externally to the authorities. Firms already
subject to the 1993 Regulations will already have an MLRO who will be able to take
on the role of nominated officer.

What are the offences and how might a solicitor become involved?

2.12 This Guidance sets out the offences in three parts:

Part 1

The first category of principal money laundering offences relates to laundering the
proceeds of crime or assisting in that process and is contained in sections 327-329.
These offences are punishable on conviction by a maximum of 14 years’
imprisonment and/or a fine. The main offences relating to terrorist financing are also
described and are subject to the same penalties.

Part 2

The second category of offence relates to failing to report a knowledge or suspicion
of money laundering (or reasonable grounds for knowing or suspecting) and which is
contained in sections 330-332. The offences set out in these sections are punishable
on conviction by a maximum of 5 years’ imprisonment and/or a fine. There are
specific failure to report offences relating to terrorist financing which are subject to
the same penalties.

Part 3
The third category of offence relates to tipping off and is contained in sections 333

and 342. The offences set out in these sections are punishable on conviction by a
maximum of 5 years’ imprisonment and/or a fine.
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PART 1 - THE PRINCIPAL MONEY LAUNDERING OFFENCES - sections 327 — 329

2.13 Proceeds from all types of criminal conduct are covered. No conviction for the
underlying criminal conduct is necessary for a person to be prosecuted for a money
laundering offence. Note also that it is an offence to conspire or attempt to launder
the proceeds of crime, or to counsel, aid, abet, or procure money laundering.

Transitional provisions

2.14  The new principal money laundering offences apply if the money laundering activity
occurred on or after 24 February 2003. However the predicate offence (crime giving
rise to the criminal property) can occur before 24 February 2003. See the Proceeds
of Crime Act 2002 (Commencement No. 4, Transitional Provisions and Savings
Order 2003) Annex 7. If the money laundering occurred or started before 24
February 2003, the old law will apply, see second edition of Money Laundering
Legislation: Guidance for solicitors available from www.lawsociety.org.uk.

Section 327 — concealing, etc.

2.15 Under section 327, it is an offence to conceal, disguise, convert, transfer or remove
criminal property from England and Wales, Scotland or Northern Ireland.

2.16 Concealing or disguising criminal property is widely defined to include concealing or
disguising its nature, source, location, disposition, movement or ownership or any
rights connected with it.

Section 328 - arrangements

2.17 Under section 328, it is an offence to become involved in an arrangement which the
person knows or suspects facilitates the acquisition, retention, use or control of
criminal property by someone else. Arrangement is a wide term and can include
transactions but is not limited to transactions. See Annex 3, P v P guidance,
paragraphs 1 — 5.

Section 329 — acquisition, use and possession
2.18 Under section 329, it is an offence to acquire, use or have possession of criminal
property. It might be argued that a solicitor “has possession” simply by holding

money in a client account, but to be guilty of the offence the person would need to
know or suspect that the property is or represents the proceeds of crime.
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Defences to section 327-329 offences

2.19

2.20

2.21

2.22

An offence is not committed if there is no knowledge or suspicion that the property
constitutes or represents a benefit from criminal conduct, i.e. is criminal property.
There are also two statutory defences to the principal offences:

(a) where an authorised disclosure is made under section 338; or

(b) where the intention was to make an authorised disclosure but there was a
reasonable excuse for not doing so.

Section 338 sets out the circumstances in which a disclosure will be “authorised” for
the purposes of affording a defence to the principal money laundering offences.
Where a disclosure is “authorised” for these purposes, then it is not to be taken to
breach any rule which would otherwise restrict that disclosure. Section 337 exempts
a person in the regulated sector from any legal or other obligations which would
otherwise prevent him from making the disclosures to authorities such as a duty of
confidentiality — see chapter 4 for information on legal professional privilege and
confidentiality. The NCIS reporting form may include a request for additional
information, i.e. the reasons for suspicion. No breach of the duty of confidentiality
arises from disclosing this information.

A nominated officer is the person identified by an organisation or firm to receive
internal authorised disclosures. A report by a fee earner to a firm’s nominated officer
will be an authorised disclosure and should provide a defence for the fee earner.
The nominated officer will then have to consider the report and will decide whether to
make an external disclosure. In practice, most external disclosures are made to
NCIS. References in POCA to a constable include the civilian staff employed at
NCIS.

Authorised disclosures can be made either before or after a "prohibited act" occurs,
e.g. before the completion of any transaction which amounts to a money laundering
offence, or after completion of the transaction if there was a “ good reason” for the
disclosure not being made before. Good reason has not yet been defined by the
courts.

Pre-transaction authorised disclosures — the need for consent

2.23

An authorised disclosure may be made before a money laundering act (a "prohibited
act") takes place, i.e. before the completion of any transaction which amounts to a
money laundering offence. In that case appropriate consent must be received or
presumed before any substantive step is taken which would amount to a prohibited
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2.24

2.25

2.26

2.27

act. The disclosure defence will not apply if the prohibited act takes place without
this consent. Further practical guidance on ways in which solicitors can deal with a
situation in which a suspicion arises in relation to an ongoing case can be found in
Annex 3.

Section 335 lays down time limits relating to the delay between an authorised
disclosure being made and the appropriate consent being given or presumed:

o if the person making the disclosure receives appropriate consent or hears nothing
for 7 working days (the “notice period”) starting the day after the disclosure is
made, the transaction can proceed and the disclosure defence will be available;

o if consent is refused within the notice period, the transaction cannot safely
proceed unless either consent is given within 31 calendar days starting on the
day refusal is notified (the “moratorium period”), or the moratorium period has
expired.

The moratorium period enables the authorities to take further action, such as seeking
a court order to restrain the assets in question. Suspect funds may be frozen which
will prevent the transaction continuing.

Consent can be given by NCIS or a nominated officer. An internal nominated officer
however, must not give consent if a report has been made to NCIS until NCIS has
given actual or presumed consent. It is an offence for a nominated officer to give
consent to proceed without NCIS consent, with a maximum penalty of five years
imprisonment and/or a fine.

A solicitor can be in an extremely difficult position, particularly if a substantive step
needs to be taken before the expiration of the relevant statutory time period. The
client and third parties may be pressing for information on progress but it may be
difficult to explain the delay without risking committing the tipping off offence (see
Part 3 below). On the other hand, appropriate consent is needed before matters can
progress. If completion of the transaction is imminent, fax your report to NCIS and
request on the front cover that it is put on the "fast track" and explain the need for
urgency. It is also possible to press NCIS for an early response if the fast track was
not used for the initial report but the matter subsequently becomes urgent. Chapter 7
provides further practical advice on how to deal with NCIS in these circumstances.

Evaluating a client and his transaction carefully at the outset helps to avoid this
situation. It is accepted that a transaction or matter which seems legitimate at the
beginning may develop in such a way as to arouse suspicion later on, in which case
the fast track procedure may be appropriate. On occasion, early evaluation of a
transaction may result in a solicitor deciding not to act in the first place, or to
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terminate a retainer early on. In such circumstances, if any payment has already
been received from the client, the money should not be returned without consent
from NCIS. Even if no money has been received you may still be required to report
suspicions under the “ failure to report “ offence discussed below in Part 2.

Post-transaction authorised disclosures

2.28

If an authorised disclosure is made after the money laundering act takes place, then
appropriate consent is not relevant. The post-transaction authorised disclosure
defence will only apply if there was a good reason for failing to report earlier, and the
disclosure was made as soon as practicable. There is presently no case law on what
might constitute a "good reason" for delay, but the law should be applied
proportionately, taking account of what is reasonable in all the circumstances.
Reasons for making a post transaction report should be carefully recorded.

Reasonable excuse for not making an authorised disclosure

2.29

The reasonable excuse defence applies where an authorised disclosure was
intended but there was a reasonable excuse for it not being made (i.e. no report is
made at all either before or after completion of the transaction). Reasonable excuse
has not been defined by the courts. Again we suggest that you document the reason
for not making the disclosure.

Additional defence to section 329 offence — acquisition, use and possession

2.30

In addition, no offence is committed under section 329 if there was adequate
consideration for acquiring, using and possessing the property; i.e. being paid a
proper amount for providing goods and services, unless you know or suspect that
those goods or services may help another to carry out criminal conduct. This
defence clearly covers situations where goods are bought and sold. It may also
apply to the services provided by a solicitor. Crown Prosecution Service guidance for
prosecutors (www.cps.gov.uk) states that the defence will apply where professional
advisers, such as solicitors or accountants, receive money for or on account of costs
(whether from the client or from another person on the client’s behalf). However, the
fees charged must be reasonable in relation to the work carried out, or intended to be
carried out, as the defence will not be available if the value of the work is significantly
less than the money received for or on account of costs. This defence applies to
costs only, but solicitors should be aware that it is not effective if they know or
suspect that their services may help another to carry out criminal conduct.
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2.31

There may be a problem if a balance remains after the final bill has been settled, as
returning this balance to the client may amount to the commission of a money
laundering offence if you know or suspect that the money is criminal property. In that
case it may be necessary to make a pre-transaction authorised disclosure and obtain
appropriate consent to deal with the money before any transfers take place.

Principal Terrorism offences

2.32

2.33

2.34

2.35

2.36

Section 18 of the Terrorism Act 2000 is the money laundering section. Itis an
offence under this section to enter into or become concerned in an arrangement
which facilitates the retention or control of terrorist property by or on behalf of another
person in the following ways:

) by concealment;

) by removal from the jurisdiction ;
c) by transfer to nominees;

) in any other way.

The Terrorism Act 2000 also provides for additional offences relating to fund-raising.
Under section 15 of the Terrorism Act 2000 (Annex 6), it is an offence to be involved
in fund raising if the person who was so involved had knowledge or reasonable
cause to suspect that the money or other property raised may be used for terrorist
purposes. The offence can be committed by inviting others to make contributions, by
receiving contributions or by making contributions towards terrorist funding.

Providing money includes the making of gifts and loans. No defence arises from the
money or other property being a payment for goods and services.

Under section 16 of the Terrorism Act 2000, it is an offence to use or possess money
or other property for terrorist purposes. You can also be guilty of an offence if you
possess money or other property which you have reasonable cause to suspect may
be used for terrorist purposes.

Under section 17 of the Terrorism Act 2000, it is an offence to become involved in an
arrangement as a result of which money or other property is available to another if
you know or have reasonable cause to suspect that it may be used for terrorist
purposes.

Strict liability offences of providing funds to terrorists are also included in the statutory
instruments at Annexes 9 and 10. Terrorists can be funded from legitimately
obtained income, including charitable donations, and it can be difficult to know at
what stage legitimate earnings become terrorist assets. It may be helpful in
appropriate circumstances, depending on the nature of your practice and client base,
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to look at the consolidated sanctions list of the names of suspected terrorists
maintained by the Bank of England on its website (http://www.bankofengland.co.uk/
Financial Sanctions>consolidated list>full active regulations).

Defences to terrorism offences

2.37 No offence is committed under section 18 if you did not know and had no reasonable
cause to suspect that the arrangement related to terrorist property.

2.38 No offence is committed under sections 15-18 in the following circumstances:

(a) the act was done with the express consent of a constable (this includes
civilian staff at NCIS);

(b) after becoming involved in a transaction a report was made on your own
initiative as soon as reasonably practicable to a constable or NCIS — the
report must disclose suspicion or belief that the money or other property is
terrorist property and provide the information on which your suspicion or belief
is based;

(c) if there was a intention to report as set out in (b) above but there was a
reasonable excuse for not doing so;

(d) the person was in employment and made a report in accordance with their
employer’s procedures e.g. to their nominated officer.

PART 2 — “FAILURE TO DISCLOSE” - sections 330 - 332
Transitional provisions

2.39 The new failure to disclose provisions apply where the information or other matter on
which the knowledge or suspicion is based, or which gives reasonable grounds for
knowledge or suspicion, came to a person on or after 24 February 2003. If the
information or other matter came to a person before 24 February 2003, the old law
will apply, see the second edition of Money Laundering Legislation: Guidance for
Solicitors available from www.lawsociety.org.uk.

Section 330 - failure to disclose: regulated sector
2.40 The failure to disclose offence under section 330 applies only when the information

giving rise to knowledge or suspicion, or reasonable grounds for knowledge or
suspicion, comes to a person in the course of business in the regulated sector.
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2.41

242

2.43

Firms undertaking relevant business as described in Schedule 9 of POCA (see
Annex 8) and the ML Regulations 2003 will fall within the regulated sector but only
when actually conducting "relevant business". For further detail on the regulated
sector, see chapter 3 of this Guidance, but note that the ML Regulations 2003 brings
the activities of most solicitors into the regulated sector so section 330 will apply to
them.

An offence will be committed if a person knows or suspects, or has reasonable
grounds for knowing or suspecting, that another person is engaged in money
laundering and he fails to report that knowledge or suspicion, or reasonable grounds
for suspicion, as soon as practicable to a nominated officer or NCIS. It is not known
how the courts will interpret “as soon as practicable”. However delays in reporting
which arise from taking legal advice or seeking guidance from the Law Society may
be acceptable.

POCA introduces an objective test for knowledge or suspicion for this section so that
a person may be guilty of this offence if he or she should have known or
suspected, even if there was no actual knowledge or suspicion.

When deciding whether an offence has been committed under section 330, the court
must consider whether the alleged offender followed any relevant guidance issued by
the Law Society, or other appropriate body, and approved by HM Treasury. This pilot
Guidance has not been submitted for approval, however a court may still take it into
consideration. An appropriate body is any body which regulates or is representative
of any profession. The Guidance Notes for the Financial Sector issued by the Joint
Money Laundering Steering Group will be relevant for those firms which conduct
mainstream financial services work.

Terrorism — failure to disclose in the regulated sector

2.44

Section 330 of POCA was based on section 21A of the Terrorism Act 2000, inserted
by the Anti—Terrorism Crime and Security Act 2001 (Annex 6) which already provided
that it is a criminal offence for those in the regulated sector not to report where there
are reasonable grounds for suspecting terrorist funding.

Section 331 - failure to disclose: nominated officers in the regulated sector

2.45

A nominated officer will commit an offence if, as a result of a disclosure under section
330, he or she knows or suspects, or has reasonable grounds for knowing or
suspecting, that another person is engaged in money laundering and fails to report
as soon as practicable to NCIS.
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2.46

In proceedings under POCA courts must consider whether the nominated officer
followed any relevant guidance issued by the Law Society, or other appropriate body,
approved by the Treasury (see paragraph 2.42 above). This pilot Guidance is not
approved for these purposes, although it still may be taken into account by a court.

Section 332 - failure to disclose outside the regulated sector

Nominated officer outside regulated sector

2.47

An organisation which does not carry out relevant activities and so is not in the
regulated sector may decide to set up general internal reporting systems and appoint
a person to receive internal reports. This is a sensible precaution to help a firm avoid
committing one of the principal money laundering offences. This type of nominated
officer will commit an offence if, as a result of a disclosure, he or she knows or
suspects that another person is engaged in money laundering and fails to report as
soon as practicable to NCIS. Note that the objective test of knowledge or suspicion
does not apply here.

Terrorism

2.48

There is no failure to disclose offence for anyone else outside the regulated sector
except in relation to the terrorist offences. Section 19 of the Terrorism Act 2000
provides that anyone must report as soon as reasonably practicable to a constable
(or NCIS) if they know or suspect that another person has committed a terrorist
financing offence based on information which came to them in the course of a trade,
profession, business or employment. Note that the objective test of knowledge or
suspicion does not apply here.

Confidentiality

2.49

“Authorised disclosures” are defined in section 338, and relate to disclosures made
under the principal offences, sections 327 — 329. “Protected disclosures” are defined
at section 337 and relate to disclosures under sections 330, 331 and 332. When
making either type of disclosure, the legislation provides that there is no breach of
any duty of confidentiality. This enables those in the regulated sector to make
disclosures in order to avoid committing an offence, but also protects those in any
trade, profession, business or employment outside the regulated sector who want to
make a voluntary report to the authorities. The protection extends to solicitors doing
voluntary work, such as giving free advice. See chapter 4 for further information on
privilege and confidentiality.
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Defences to a failure to disclose offence

Section 330 : regulated sector

2.50

2.51

2.52

2.53

Employees who have not received the training required under the ML Regulations
2003 from their employers, and who have no knowledge or suspicion of money
laundering (even though there may have been reasonable grounds for knowledge or
suspicion) will have a defence. Employers may also be prosecuted for a breach of
the ML Regulations 2003 if they fail to train staff. For further details of the training
requirements, see chapter 3 of this Guidance.

No offence is committed if you have a reasonable excuse for not reporting. (See
paragraph 2.29)

No offence is committed if the information or other matter giving rise to knowledge or
suspicion comes to a professional legal adviser in privileged circumstances, i.e. if it
is communicated or given:

(a) by (or by a representative of) a client in connection with your giving legal
advice to the client;

(b) by (or by a representative of) a person seeking legal advice from you;

(c) by a person in connection with legal proceedings or contemplated legal
proceedings.

The privilege defence does not apply if information is communicated or given to you
with the intention of furthering a criminal purpose. For further detail on privilege and
its relationship with the money laundering legislation, see chapter 4 of this Guidance.
Crown Prosecution Service legal guidance for prosecutors indicates that if a solicitor
forms a genuine but mistaken belief that legal professional privilege applies (for
example, the client misleads the solicitor and uses the advice received for a criminal
purpose), the solicitor would be able to rely on the reasonable excuse defence,
WWW.CPS.govV.uk.

Sections 331 - 332: Nominated officers in the regulated sector, and failure to disclose
outside the regulated sector

2.54

The only defence available to a nominated officer under either of these sections is
that there was a reasonable excuse for not disclosing the information or other matter
giving rise to the knowledge or suspicion. There is no judicial guidance on what
might constitute a reasonable excuse.
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2.55

It is our view that privilege should be a reasonable excuse if the person making the
disclosure to the nominated officer is a professional legal adviser to whom the
information or other matter giving rise to knowledge or suspicion came in privileged
circumstances. Under the ML Regulations 2003, Regulation 7 confirms that the
professional legal adviser need not report privileged information to NCIS. See
chapter 4 on legal professional privilege and confidentiality.

Section 19: Terrorism Act 2000

2.56

The following are defences to an alleged offence under section 19 of the Terrorism
Act 2000 (see paragraph 2.47 above):

(a) you had a reasonable excuse for not making the disclosure; or

(b) you made an internal report in accordance with your employer’s reporting
procedures; or

(c) the information on which the belief or suspicion is based came to you in
privileged circumstances (other than with a view to furthering a criminal
purpose).

PART 3 — TIPPING OFF - sections 333 and 342

2.57

2.58

These two offences mean that it is an offence to make a disclosure which is likely to
prejudice an investigation if the person knows or suspects that a report has been
made to a nominated officer or to NCIS, or if he knows or suspects that a money
laundering investigation is being or will be carried out. You must not tell the person
named in the report that a report has been made, or that the authorities are carrying
out, or are intending to carry out, a money laundering investigation. An investigation
may also be prejudiced and an offence committed, if you inform someone other than
the person named in the report.

Solicitors will often want to make preliminary enquiries of their client, or third party to
obtain further information to help the solicitor to decide whether they have a
suspicion. Solicitors might also need to raise questions during a transaction to clarify
such issues. There is nothing in the law to prevent a firm from making normal
enquiries about the client instructions, and the proposed transaction in order to
remove, if possible, any concerns and enable the firm to decide whether to take on,
or continue, the retainer. These enquiries will not amount to tipping off, unless you
know or suspect that a report (internal or external) has already been made or that an
investigation is current or pending and make the enquiries in a way which discloses
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those facts. It is also not tipping off to include a paragraph about your obligations
under the money laundering legislation in your firm's standard client care letter.

2.59 Forinformation about communications with the Office for the Supervision of Solicitors
and Professional Ethics see chapter 8.

Defences to tipping off

2.60 Itis a defence if you did not know or suspect that the disclosure was likely to
prejudice any investigation.

2.61 ltis also a defence if the disclosure is made by a legal adviser to a client (or a client’s
representative) in connection with the giving of legal advice, or to any person in
connection with legal proceedings or contemplated legal proceedings. The case of
P v P (2003 EWHC Fam 2260) explored when legal advisers might safely rely on this
defence and guidance on this issue is at Annex 3, and also discussed in chapter 4.
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Chapter 3 Money Laundering Regulations 2003

Introduction

3.1

3.2

3.3

The ML Regulations 2003 (Annex 2) will come into effect on 1 March 2004 and
replace the Money Laundering Regulations of 1993 and 2001. The Regulations
implement the Second European Second Money Laundering Directive (“the
Directive”) and cover a broad range of activities identified as being high risk in that
Directive, including much of the work traditionally undertaken by solicitors. While
previous regulations focused principally on financial services, almost all solicitors will
now be within the regulated sector.

POCA and the Terrorism Act 2000 apply to all solicitors and their staff, and all
activities carried out by them. The ML Regulations 2003 impose additional anti-
money laundering compliance requirements when certain specified activities are
undertaken. The purpose of these administrative requirements is:

e to enable suspicious transactions to be recognised and reported to the
authorities; and

¢ to ensure that the audit trail is available if a solicitor, client or other party to a
transaction becomes the subject of an investigation.

Failure to comply with the ML Regulations 2003 is itself a criminal offence which can
be prosecuted by the Financial Services Authority and the Crown Prosecution
Service. However the scope of the ML Regulations 2003 is as yet untested in the
courts, and there is some uncertainty as to their application in some cases. Firms in
doubt as to whether the ML Regulations 2003 apply to their work, or as to the scope
of any exemption, are advised to take specialist legal advice. This lack of clarity
means it would be wise to comply with the ML Regulations 2003 on a broad, rather
than a narrow, basis as a form of risk management within your firm. Solicitors may
also wish to apply the requirements of the ML Regulations 2003 across the whole
scope of their activities in order to protect against the committing of an offence under
the statutory criminal law. This law applies even if the particular activities are not
“relevant business” and, therefore, are not covered by the ML Regulations 2003.
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3.4

3.5

Those solicitors who conduct mainstream financial services work, and who therefore
are regulated by the Financial Services Authority, are subject to the FSA Money
Laundering Sourcebook. They should also refer to the guidance notes on the
prevention of money laundering issued by the Joint Money Laundering Steering
Group. The FSA has prosecution and disciplinary powers for breaches of its rules,
including the Money Laundering Sourcebook.

Part 1 of this chapter deals with the scope and requirements of the ML Regulations
2003 and Part 2 looks in more detail at how client identity can be established.

PART 1 — SCOPE AND REQUIREMENTS OF THE ML REGULATIONS 2003

When do the ML Regulations 2003 apply?

3.6

3.7

3.8

The ML Regulations 2003 apply to persons who carry on “relevant business” as
defined in Regulation 2 (see paragraphs 3.9 - 3.11 below).

In addition to those businesses covered by the previous regulations, i.e. financial
services businesses, the ML Regulations 2003 apply to:

e notaries and other legal professionals acting on behalf of their clients in any
financial or real estate transaction;

o real estate agents;

e auditors, external accountants, tax advisers;

e money transmission service providers;

e dealers in high value goods, such as precious stones, metals, works of art, or
auctioneers — wherever payment is made in cash (over Euro 15,000); and

e casinos.

The purpose of the ML Regulations 2003 is to help set up barriers to prevent money
launderers from using your firm. This Guidance considers in more detail which
activities undertaken by solicitors fall into the scope of the ML Regulations 2003.
POCA and Terrorism Act 2000 continue to apply even where the ML Regulations
2003 do not.
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3.9

The types of “relevant business” which may be carried out by solicitors include:

Legal transactional services

3.10

"The provision by way of business of legal services by a body corporate or
unincorporate or, in the case of a sole practitioner, by an individual, and which
involves participation in a financial or real property transaction (whether by
assisting in the planning or execution of any such transaction or otherwise by
acting for, or on behalf of, a client in any such transaction).” (Regulation 2(2)())

It is clear that the activities of solicitors acting on the sale or purchase of property fall
within the scope of the ML Regulation 2003. What amounts to “participation in a
financial transaction” is less clear. The Government has indicated that the ML
Regulations 2003 are intended to reflect the identification of high-risk activities in the
Directive. The text of the Directive should help in understanding the type of financial
transactions which are included within the definition of Regulation 2(2)(I). The
Directive provides that the following should be included:

"Independent legal professionals, when they participate, whether:

(1) by assisting in the planning or execution of transactions for their client
concerning the:

. buying and selling of real property or business entities;

° managing of client money, securities or other assets;

° opening or management of bank, savings or securities accounts;

. organisation of contributions necessary for the creation, operation or

management of companies; or

. creation, operation or management of trusts, companies or similar
structures; or

(2) by acting on behalf of and for their client in any financial or real estate
transaction.”

26



Money Laundering: Guidance for Solicitors (Pilot — January 2004)

3.11  "Managing of client money” is narrower than simply handling client money. Simply
operating a solicitor's client account is not intended to be caught within the scope of
the ML Regulations 2003. By way of contrast, where, for example, solicitors are
acting as attorneys, they may be managing money or other assets on behalf of
clients. The activity of “opening or management of bank accounts” is wide and is
likely to cover trustees, attorneys and receivers.

3.12 The Treasury has confirmed that the following would not generally be viewed as
“participation in financial transactions”:

e a payment on account of costs to a solicitor or payment of a solicitor's bill
(because the solicitor is not participating in a financial transaction on behalf of
the client);

e legal advice;

e participation in litigation;

o will writing; and

e publicly funded work.

Company and trust services

"The provision by way of business of services in relation to the formation,
operation or management of a company or a trust: "(Regulation 2(2)(m)).

Insolvency and tax services
"The activities of:
e a person appointed to act as an insolvency practitioner within the meaning
of section 388 of the Insolvency Act 1986, or Article 3 of the Insolvency
(Northern Ireland) Order 1989. (Regulation 2(2)(h)).
e the provision by way of business of advice about the tax affairs of another

person by a body corporate or incorporate or, in the case of a sole
practitioner, by an individual. (Regulation 2(2)(i))."
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Financial Services

3.13

Certain "regulated activities” under the Financial Services and Markets Act
2000 (“FSMA 2000”) such as dealing in investments, arranging deals in
investments, managing investments, safeguarding and administering
investments, and advising on investments. (Regulation 2(2)(a)).

These activities were subject to the Money Laundering Regulations 1993. They
include mainstream investment business (including activities for which authorisation
is now required from the Financial Services Authority) and non-mainstream
investment business i.e. business which solicitors can do as part of the DPB regime.
These activities are explained in the Law Society guidance "Financial Services and
Solicitors". (See chapter 1 paragraphs 1.20 — 1.25)

General comments on "relevant business"

3.14.

3.15

In deciding whether their firms carry out “relevant business” and fall within the scope
of the ML Regulations 2003, solicitors are advised to take a cautious approach.
Thus, for example, although litigation or advice on seeking asylum or criminal law
work might fall outside the ML Regulations 2003, supplementary work in making
arrangements for the investment or management of any monies received by way of
settlement or acting on a house purchase, will be regulated. If firms are uncertain as
to whether they are required to comply with the ML Regulations 2003, they should
take legal advice on the individual circumstances of their practice.

The UK Government decided that as activities which are identified as high-risk
(including company and trust formation) are not undertaken solely by professional
lawyers and accountants, it is appropriate to apply the ML Regulations 2003 to cover
those activities rather than specific categories of professional. This approach
ensures that, for example, the provision of legal transactional services is covered,
even if performed by an unlicensed practitioner.

What do the ML Regulations 2003 require?

Overview and general requirements — Regulation 3

3.16

The ML Regulations 2003 require all persons carrying on relevant business to
"establish such procedures of internal control and communication as may be
appropriate for the purpose of forestalling and preventing money laundering”. A
person must be nominated as the “nominated officer” to receive internal reports of
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3.17

3.18

3.19

suspicious circumstances. It is important that all relevant staff know and understand
what the procedures are. Procedures must be set up for:

training;
e client identification;
e record keeping; and

¢ the internal reporting of knowledge or suspicion, or reasonable grounds for
knowledge or suspicion, that a person is engaged in money laundering.

Further details of each requirement are set out below.

The ML Regulations 2003, including the requirements of client identification and
record keeping, apply to firms carrying on relevant business in the UK. However,
firms with overseas offices may wish to consider operating client identification and
record keeping procedures in those overseas offices, particularly for instructions
which may involve work in the UK or where clients may subsequently be referred by
an overseas office to the UK office.'See chapter 2 paragraph 2.7 on the extra
territorial effect of POCA.

Failure to comply with the ML Regulations 2003 is an offence punishable on
conviction by a maximum of 2 years’ imprisonment and/or a fine, irrespective of
whether money laundering has actually taken place.

When deciding whether an offence has been committed, the court must consider
whether the defendant followed any relevant guidance issued by a supervisory
authority or other appropriate body, and approved by the Treasury.2 It is a defence to
show that the defendant took all reasonable steps and exercised all due diligence to
avoid committing the offence. The Law Society is a supervisory body for this purpose
and, after the ML Regulations 2003 have been in force for some time and it is
possible to assess the effectiveness of this Guidance, it may apply to the Treasury for
approval of this Guidance. However, courts may take this Guidance into account,
even if it is not Treasury approved.

1Some countries do have as stringent anti-money laundering procedures as the UK.

2 This guidance has not been approved by the Treasury, although future versions may be submitted for approval.
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Training — Regulation 3

3.20

3.21

3.22

3.23

3.24

Firms must take appropriate measures so that relevant employees are made aware
of the provisions of the ML Regulations 2003, Part 7 of the Proceeds of Crime Act
2002 and section 18 and 21A of the Terrorism Act 2000, and given training in how to
recognise and deal with transactions which may be related to money laundering.
Employers must also ensure that relevant employees are aware of the firm’s internal
money laundering procedures. The Treasury have indicated that the training
requirements should be interpreted with common sense, and do not, for example,
require that on 1 March 2004 all employees must be fully and finally trained. Training
is an ongoing process, and it is recognised that most firms will establish a rolling
programme.

Firms will need to consider, in the light of their own business activities, the extent of
training necessary for employees and the method(s) by which it should be delivered
(for example by guidance notes, staff manuals, internal money laundering
handbooks, face to face training, e-learning or otherwise). All relevant staff in the
firm should receive appropriate training in line with their responsibilities, activities and
skills. The nominated officer may be best placed to provide training on the
requirements of the ML Regulations 2003 and the firm’s internal procedures. Some
staff may require only basic training on the relevant legislation, the firm’s procedures,
and the more obvious warning signs in relation to money laundering.

Ongoing training should also be provided, as appropriate, to ensure that relevant
employees are kept up to date. Firms must consider what training to provide for new
staff. If new staff have already received training which meets the requirements of the
ML Regulations 2003 in their previous employment, they may need only to be
informed of the firm’s money laundering procedures. However, new staff who have
not previously been trained may need to receive fuller induction training to meet the
requirements of the ML Regulations 2003.

Firms will need to decide whether to apply the ML Regulations 2003 only to the
“relevant business” they conduct, or whether to apply them more widely. It is
essential that employees know when they must apply the procedures.

It is recommended that members of a firm’s accounts department who handle funds
be trained so they can help in monitoring payments into and out of client account;
and firms must also consider whether clerical, secretarial and administrative staff
should receive some training, as they may encounter evidence of money laundering.
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3.25

3.26

3.27

For example, those secretaries or receptionists who receive money or are involved in
obtaining evidence of identification would certainly require training.

All persons in the firm involved in relevant activities should have access to
information about their personal statutory responsibilities and those of the firm. They
need to be able to judge whether a transaction or instruction is suspicious in the
circumstances and need to know that a failure to report knowledge or suspicion of
money laundering, or reasonable grounds for knowledge or suspicion, may lead to
criminal prosecution. When the firm’s internal procedures have not been followed, a
breach could also result in disciplinary action within the firm.

If a breach of the ML Regulations 2003 is alleged, it may be necessary for a firm to
show that it has complied with the ML Regulations 2003 provisions on training and
therefore firms should consider which records they should keep about the training
given. For example, the person receiving the training might be asked to sign an
acknowledgement of the date and nature of the training received, or a list might be
compiled showing details of the training given and the persons attending.

In summary, a firm should decide on and deliver an appropriate level of training for
each partner, fee earner, and relevant staff.

Checking client identity — Regulation 4

3.28

Regulation 4 requires firms carrying out relevant business in the UK to obtain
“satisfactory evidence” of the identity of each client (and, where the client is acting as
agent to take reasonable measures to establish the identity of the underlying
principal). For evidence of identity to be “satisfactory”, the ML Regulations 2003
require it to pass two tests:

e an objective test in that the evidence must be “reasonably capable” of
establishing that the client is the person he or she claims to be; and

e a subjective test in that the person who obtains the evidence must be satisfied
that it does in fact establish that the client is the person he or she claims to be.

A more detailed section on how identity can be established appears in Part 2 of this
chapter. If the client is a money service operator then evidence must include his/her
registered number (if any) (see paragraph 3.43). There are some exceptions to the
requirement to obtain evidence and these are discussed in paragraph 3.40 — 3.49
below.
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3.29

3.30

3.31

3.32

3.33

A firm’s identification procedures must provide for the client’s identity to be checked
as soon as is reasonably practicable after contact is first made between solicitor and
client.

The need to check identity arises:
e if client and solicitor form, or agree to form, a business relationship; or

e in respect of any one-off transaction, if the solicitor knows or suspects that the
transaction involves money laundering, or payment of 15,000 Euro or more
(excluding the solicitor’s costs) is to be made by or to the client; or

o if it appears to the solicitor, whether at the outset or subsequently, that two or
more one-off transactions are linked and involve in total 15,000 Euro’s or more.

As at 24 November 2003 the value of 15,000 Euros was just over £10,300 and the
current value of the Euro can be found in the Financial Times. The correct figure is
also featured on the monthly data page of the Gazette. The ML Regulations 2003 do
not, unlike previous Regulations, provide a common date for a valuation of 15,000
Euros. The Treasury have indicated that it will be up to the Courts to identify what
rate will apply. Courts may take the rate applicable when any business is entered
into. In cases of doubt, when close to the limit, it may be safest to make the identity
check.

Solicitors should remain vigilant about clients avoiding identification checks by
purposefully entering into a number of transactions below the 15,000 Euro limit. If
such tactics are suspected, identification should be obtained, and the suspicions
reported to the nominated officer or NCIS.

Where satisfactory evidence of identity is not obtained the business
relationship or one-off transaction must not proceed any further.

In relation to relevant business carried out by solicitors, there are three key definitions
in the context of Regulation 4:

¢ an “applicant for business” is any person seeking to form a business
relationship, or carry out a one-off transaction (e.g. a prospective client), with a
solicitor acting in the course of relevant business in the UK;

o a “business relationship” arises between a client and a solicitor when there is
any arrangement between them the purpose of which is to facilitate the carrying
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3.34

3.35

3.36

3.37

out of transactions on a frequent, habitual or regular basis where the total amount
of any payments to be made by any person to any other in the course of the
arrangement is not known or capable of being ascertained at the outset.
Examples of a business relationship might be acting for a company in the course
of acquiring a series of businesses or shares, or acting for a wealthy individual in
acquiring a portfolio of investment properties, or conducting all legal work as it
arises for a company or unincorporated business;

¢ a “one-off transaction” means any transaction other than one carried out in the
course of an existing business relationship.

Many solicitors' firms will mainly be involved in one-off transactions, others are more
likely to be involved in business relationships, most will be involved in a mixture of
both. The distinction is relevant because different exceptions apply in relation to
obtaining evidence of identity. Different record keeping requirements also apply.
When deciding which category a transaction falls into, solicitors will need to be aware
that what starts off as a “one-off transaction” may evolve into a “business
relationship”, and arrangements must be made to ensure compliance at all times with
the relevant identity and record keeping requirements. For some firms the most
appropriate and practical course may be to treat all new matters as if they arise in the
course of a business relationship notwithstanding the strict position under the ML
Regulations 2003; others may wish to consider each new matter on a case by case
basis. Whichever approach is taken it is the responsibility of each firm to ensure it is
compliant. Where a one-off transaction with the client (below the threshold) may
develop into a business relationship, firms may find it easier to ask for identification
evidence early on, which will also have the benefit of ensuring that the firm is
compliant when the nature of the retainer changes.

When a firm acts on instructions from two or more clients on a matter, satisfactory
evidence of identity will be required for all clients.

Where a client acts, or appears to act, for another person (e.g. if the client is acting
as agent or nominee), the ML Regulations 2003 state that “reasonable measures”
must also be taken to establish the identity of the other person. The requirement to
establish evidence in relation to underlying principals appears to be less onerous
than the evidential requirement for the "applicant for business" .

If satisfactory evidence of identity is not obtained about a client the business
relationship or one-off transaction must not proceed any further. If a solicitor accepts
money from a client before establishing identity, and then cannot proceed because
identity is not established, care must be taken before returning the money to the
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3.38

3.39

client. If, by reason of the failure to produce evidence or for any other reason, the
solicitor has formed a suspicion that the client or another may be involved in money
laundering, it may be necessary to make a report and obtain NCIS consent before
returning that money to the client or otherwise progressing the matter, and he may
need to take steps to ensure that he does not inadvertently commit the criminal
offence of “tipping off”. (See chapter 2)

Identification procedures must be undertaken for linked transactions that together
equal or exceed the 15,000 Euro exemption limit. Whether transactions are linked
depends upon any obvious correction rather than an arbitrary time limit. However, for
lower risk work concerning transactions between which there is no obvious link, a 3
month period may be a useful yardstick.

New clients are sometimes introduced by partners or staff members. Records of
evidence of identity should still be made and kept in such cases.

Exceptions — when checking client identity is not required — Regulation 5

3.40

3.41

There are a number of exceptions by which firms are not required to obtain evidence
of clients’ identity. However, evidence of identity must always be obtained if you
know or suspect that a one-off transaction involves money laundering, even if an
exception would otherwise apply. Note that the “postal concession” contained in
regulation 8 of the 1993 Regulations is no longer available.

The exceptions are very narrowly drawn and solicitors will in most cases need to
obtain satisfactory evidence of identity. Where a solicitor wishes to take advantage of
an exception, but is in doubt as to whether or not it applies to the particular facts of a
case, then expert legal advice should be taken.

Client subject to regulation

3.42

Evidence of identity is not required (Regulation 5(2)) when the solicitor has
reasonable grounds for believing that the client:

(a) carries on relevant business falling within sub-paragraphs (a)—(e) of
Regulation 2(2) (and is not a money service operator) - for example, a UK

bank or building society or stockbroker; or

(b) does not carry on relevant business but carries on comparable activities to
those mentioned in (a) above and is covered by the first Directive of
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1991/308/EEC on prevention of the use of the financial system for the
purpose of money laundering — for example, an EEA3 bank; or

(c) is regulated by an overseas regulatory authority (within the meaning given by
section 82 of the Companies Act 1989) and is based or incorporated in a
country (other than an EEA state) which has laws containing comparable
provisions to those in the 1991 Directive— for example, a US bank.

3.43 This exception does not apply to money service operators. A money service operator
is a person who carries on money service business but does not carry on relevant
business falling within sub-paragraphs (a)-(c) of Regulation 2(2). With a few
exceptions, a money service business is a business which operates a bureau de
change, transmits money, or cashes cheques made payable to customers. Solicitors
operating their client or office account would not usually be a money service
business. Money service operators are not regulated by the FSA unless they carry
on FSA regulated activities but were made subject to a Customs & Excise registration
regime under the 2001 Regulations, and now under the ML Regulations 2003.

One-off transactions

3.44 Evidence of identity is not required if the transaction involves less than 15,000 Euro,
or if two or more linked transactions involve less than 15,000 Euro in total. This
exception does not apply if there is any suspicion of money laundering.

3.45 Under Regulation 5(3), evidence of identity is not required where a solicitor carries
out a one-off transaction with or for a client pursuant to an introduction from a person
who has provided a written assurance that evidence of identity of all third parties
introduced by him/her will have been obtained and recorded under procedures
maintained by him or her and:

(1) the introducer identifies the client; and

(2) you have reasonable grounds for believing that the introducer falls into any of
the categories listed in paragraph 3.42.

3.46 This exception only applies to a limited range of introducers, mainly in the banking
sector, and does not, for example, cover introductions from lawyers or accountants,
whether in the EEA or elsewhere. If you wish to rely on this exception, you need to

3 See Annex 17 for current EEA countries (website address: http://feuropa.eu.int/comm/external_relations/eea/)
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3.47

be satisfied that the introducer falls within the exception and has carried out the
relevant identification procedures. Firms may wish to request a copy of the evidence
obtained by the introducer and are recommended to keep a record of how identity
was verified by the introducer. The specimen certificate suggested for use by the
JMLSG in these circumstances appears at Annex 11.

Solicitors wishing to take advantage of this exception need to be aware that the
introducer may view the proposed transaction from a different standpoint, reflecting a
different relationship with the client and, in some cases, differences in the laws and
regulations to which the parties are subject. Solicitors need to consider their own
position and ensure that their obligations under the ML Regulations 2003 (which may
sometimes differ from those of the introducer) are met.

Proceeds used for another transaction

3.48

Evidence of identity is not required when the proceeds of a one-off transaction are
payable to the client but are instead directly reinvested on his behalf in another
transaction of which a record is kept, provided that the new transaction can result
only in another reinvestment on the client’s behalf or in a payment direct to the client.
Treasury advice is that this exception is intended to apply to pensions payments, and
care should be taken not to interpret this exception widely.

Transitional provisions for existing clients

3.49

3.50

Firms which carry on relevant business falling within sub-paragraphs (a) to (e) of
Regulation 2(2) do not have to verify the identity of clients with whom they had
formed a business relationship before 1st April 1994. This transitional provision is
likely to apply only to firms which were subject to the 1993 Regulations.

Firms which carry out relevant business falling within any of sub-paragraphs (f) to (n)
of Regulation 2(2) do not have to verify the identity of clients where a business
relationship was formed before 1 March 2004.

Record-keeping procedures — Regulation 6

What sort of records must be kept?

3.51

A firm’s procedures must require the retention of the following records:

(a) a copy of the evidence of identity obtained, or information as to where a copy
of that evidence may be obtained, or where neither of these are reasonably
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practicable, information enabling the evidence of identity to be re-obtained;
and

(b) details of each transaction carried out in the course of relevant business.

For how long?

3.52

3.53

Records of identity must be kept for at least five years:

¢ where a business relationship has been formed, from the date on which the
relationship ends. (See paragraph 3.33 above for the definition of “business
relationship”);

¢ In the case of a one-off transaction (or a series of such transactions), from the
date of completion of all activities taking place in the course of that transaction
(or, as the case may be, the last of the transactions). (See paragraphs 3.33 —
3.39 on one-off and linked transactions.)

Details of each transaction must be kept for at least 5 years commencing with the
date on which all activities taking place in the course of the transaction were
completed. In most cases, keeping a copy of the client file and the accounting
records for this period should satisfy this requirement.

Where?

3.54

3.55

As mentioned above, evidence of identity in cases where there is a business
relationship must be kept for 5 years after the end of that relationship. For many
clients (including trusts and businesses) this may mean that evidence of identity has
to be kept beyond the normal retention periods operated by firms in relation to client
files. For this reason, and because some client relationships which start off as a one-
off transaction may develop into a business relationship, firms may consider
separating their records of identity from their client files and keeping these in
separate “client identity” files.

Firms might consider keeping central records of evidence of identity as a precaution

against the inadvertent early destruction of files. Keeping a central record could also
make it easier for staff to check the evidence obtained.
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Nominated officers and reporting procedures — Regulation 7

3.56 Afirm’s internal reporting procedures must require:

3.57

3.58

(a)

(b)

(c)

(d)

the nomination of a person (the "nominated officer") to receive reports of
money laundering

that anyone in the firm handling relevant business makes an internal report to
the nominated officer if he or she knows or suspects, or has reasonable
grounds for knowing or suspecting, that a person is engaged in money
laundering;

that the nominated officer considers any internal report in the light of any
relevant information available to the firm, and determines whether that
information gives rise to such a knowledge or suspicion, or reasonable
grounds for so knowing or suspecting; and

that the nominated officer makes an external report to a person authorised by
the Director General of NCIS if he or she does so determine.

In practice, most external reports will be made to NCIS.

A sole practitioner who does not employ or act in association with anyone else does
not have to maintain internal reporting procedures under Regulation 7, nor appoint a
nominated officer. However, other parts of the ML Regulations 2003 and the money
laundering criminal law still applies and the sole practitioner must report to NCIS if he
or she knows or suspects money laundering, or has reasonable grounds for
suspicion (see chapter 2).

Position of the nominated officer

3.59

The nominated officer should be of sufficient seniority and in a position of sufficient
responsibility to enable him or her to have access to all of the firm’s client files and
business information. Firms authorised by the Financial Services Authority will need
to obtain its approval to the appointment of the nominated officer as this is a
controlled function under the FSA’s rules.
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3.60

3.61

3.62

3.63

3.64

3.65

The ML Regulations 2003 place the responsibility for making an internal report on
any person who knows or suspects that the client is involved in money laundering. If
in doubt, that person may first wish to consult the supervising partner about the
circumstances and whether privilege applies.

The nominated officer is responsible for ensuring that, when appropriate, the
information or other matter leading to a knowledge or suspicion, or reasonable
grounds for knowledge or suspicion, of money laundering is properly disclosed to the
relevant authority. The decision to report (or not to report) must not be subject to the
consent of anyone else. The nominated officer will also liaise with NCIS on the issue
of whether to proceed with a transaction.

The size and nature of some firms may lead to the nominated officer delegating
certain duties, whilst retaining overall responsibility for compliance with the
obligations of the nominated officer under the ML Regulations 2003 and the Proceeds
of Crime Act 2002. In some large firms, one or more permanent deputy officers of
suitable seniority may be appointed. All firms will need to consider arrangements for
temporary cover when the nominated officer is absent.

In addition to any penalties for breach of the ML Regulations 2003, the nominated
officer will commit an offence under section 331 of The Proceeds of Crime Act 2002 if
he or she knows or suspects money laundering, or has reasonable grounds for
knowing or suspecting, on the basis of information or other matters which have come
to him or her as a result of an internal disclosure and fails to report this to NCIS as
soon as is practicable. The only defence available is that the nominated officer has a
“reasonable excuse” for the non-disclosure.

Although there is no specific requirement to do so, in each case where an internal
report is made, the nominated officer may consider it prudent to record the names of
the person(s) making each internal report, the information or other matter leading to
the making of an internal report, and any other information taken into consideration in
making his/her determination, the action taken and the reasons for reporting, or not
reporting, to NCIS.

When determining whether or not the information or other matter disclosed to him or
her gives rise to a suspicion or knowledge of money laundering, the nominated officer
must consider the disclosure in the light of all relevant information available within the
firm.
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PART 2 - HOW CAN IDENTITY BE ESTABLISHED?

General principles

3.66

3.67

3.68

3.69

3.70

Solicitors must be satisfied that they are dealing with a real person or organisation
(natural, corporate or legal), and obtain satisfactory evidence of identity to establish
that the client is that person or organisation. For the purpose of the ML Regulations
2003, “satisfactory evidence of identity” is evidence which is reasonably capable of
establishing (and does in fact establish to the satisfaction of the person obtaining it)
that the client is the person he or she claims to be.

Some firms may wish to produce standard forms for use by their staff in relation to
evidence of identity.

In deciding what evidence is satisfactory, and how much evidence is required, a
common sense approach should be applied. There will be circumstances when it will
be both necessary and permissible to apply commercial judgement to the extent of
the initial identification requirements. Decisions will need to be taken on the number
of persons to be identified within the client organisation, the identification evidence
required, and whether additional evidence is necessary.

The first step in the identification process is to think about exactly who your client is.
In some cases it will be immediately obvious but in others it may be necessary to
consider the position and, on occasion, to discuss and agree this with the client(s).
For example, if you are acting for one of a group of companies, exactly which
company or companies will you be acting for? If another professional firm or a bank
asks you for advice, are you acting for them or for their underlying client? If acting on
a domestic house purchase, are you acting for one individual or for both partners
within a relationship? You must obtain satisfactory evidence of identity in relation to
all persons for whom you intend to act. In the case of joint instructions from two or
more clients, the identity of all the clients must be checked (but see paragraph 3.120
below in relation to partnerships).

You must also consider whether your client is instructing you as principal or agent.
Where the client is or appears to act for another person then, in addition to obtaining
evidence of identity in relation to the client, under Regulation 4(3)(d), you must also
take reasonable measures to establish the identity of any principal for whom that
client is acting, and under Regulation 6 you must maintain records in relation to that
evidence. This obligation to take reasonable measures is rather less than the
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3.71

3.72

3.73

3.74

obligation to obtain satisfactory evidence in relation to the client, but it must still be
complied with.

You may make checks by looking at actual documentary evidence such as passports
and certificates of incorporation issued by Companies House, or by making electronic
checks of suitable databases such as the FSA register, the Law Society database of
practising solicitors, and the electoral register. Where you rely on an electronic check
it may be advisable to print out and retain a copy of the evidence with your records.
(See Annex 16 for details of services offered on the internet)

You may also ask third parties, such as investigation and information service
providers, and credit reference agencies, to obtain the evidence for you as long as
you are reasonably satisfied that they are reputable, and that the evidence they
produce will be reliable, and that you ensure that your records of the evidence are
complete. For example, you may rely on a copy of the details page of a passport as
part of the evidence of identity if it has been certified by a reputable lawyer (for details
as to who may photocopy UK passports see paragraphs 3.79 — 3.80).

When using a combination of electronic and documentary checks, you must ensure
that different original sources of information are used. For example, a physical check
of a mortgage statement and an electronic check of the same mortgage account
come from the same source, so one does not corroborate the other.

Some clients may object to providing evidence of identity. It may be helpful to explain
the reason for requiring evidence of identity in the initial interview or client care letter.
More people in the UK are now used to being asked for evidence of identity by their
bank or building society, so it will be increasingly rare to find a client who objects to
such a request from a solicitor. If a client is unwilling to provide evidence it will be for
the solicitor to assess whether this in itself is a cause for concern.

Copying and certifying original identification documents

3.75

3.76

As already mentioned, usually you should keep a printed or other copy of any
evidence of identification obtained as you may be required to produce the evidence in
the future. It may be helpful to make a note on the retained copy as to when the
original document was seen and by whom. If reliance is being placed on copies
provided by others these should be certified.

Such a copy may be made in several ways, including fax copying, photocopying,
scanning, filming and reproduction in any other medium, including the placing of
materials on the Internet.

41



Money Laundering: Guidance for Solicitors (Pilot — January 2004)

3.77

3.78

3.79

3.80

Certified copies of original identification evidence should be made by checking the
copy against the original and then signing and dating the copy as a true copy of the
original. In the case of photographic evidence of an individual’s identity the person
certifying should confirm that the individual is the person shown in the photograph.
When copying a passport or national identity card, only the personal details pages
need to be copied and kept as evidence.

If the client cannot meet you to produce the original identification document, you
should think carefully before asking the client to send valuable personal identity
documents, such as passports, driving licences and identity cards by normal post
because of the dangers of interception and fraud. These dangers can even exist with
registered or other guaranteed postal services. The client should be warned of the
dangers and given a choice as to another method. You should arrange an
appointment when the client can produce the documents required or, if you are not
able to meet the client, you should follow the guidance in paragraphs 3.90 to 3.94
below.

The HMSO guidance note no. 20 dated 5 December 2002 confirms that copies of the
personal details page of a UK passport may be made for the purposes of record
keeping by the following persons only:

(a) the holder of the passport

(b) notaries, solicitors, UK government departments and British consulates;

(c) financial institutions and other persons and firms who are subject to the ML
Regulations 2003; and

(d) any person or firm for the purpose of certifying that identification checks have
been made in accordance with the ML Regulations 2003.

The guidance says that copies must be in black and white only so that they cannot be
mistaken for a real passport page. Copying for these purposes includes
photocopying, scanning, filming, reproduction in any other medium, including placing
material on the Internet. The original document is the evidence of identity. The
photocopy of the original is used to record and certify that identification checks have
been made. There is no need to apply for a licence or pay a fee to take such copies.
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Individuals

3.81

3.82

3.83

In general, an individual’s identity is made up of both full name and current address,
including the postcode where available and in most cases you should obtain
satisfactory evidence in relation to both name and address, and a combination of
checks should be carried out. Where an EEA member state identity card is produced
showing name, address, and with a photograph this may be accepted as satisfactory
evidence without further corroboration. The previous address should be confirmed if
the client has moved recently.

Where evidence of identity is required in relation to an individual, and that individual
is known to a solicitor or qualified EEA or US lawyer who confirms in writing (a) that
s/he has known the individual for over two years and (b) the individual’s private or
trading address, then no further evidence of identity is usually required, unless there
are circumstances which increase risk.

Where you are reasonably satisfied that an individual is nationally or internationally
known a record of identification can include a file note of your satisfaction about
identity, usually including an address.

Individuals: documentary evidence of personal identity: UK residents

3.84

The following is a list of examples of suitable documentary evidence of name for UK
resident private individuals. You should be satisfied that any documents offered are
originals to guard against forged or counterfeit documents and that photographs, if
any, provide a likeness to the client:

e current signed passport;

o EEA member state identity card (which can also be used as evidence of address
if it gives this);

e cheque drawn on an account in the name of the client with a bank in the UK or
EEA;

¢ residence permit issued by Home Office to EEA nationals on sight of own country
passport;

e current UK or EEA photo-card driving licence;
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current full UK driving licence— old-style provisional driving licences should not be
accepted;

benefit book or original notification letter from the Benefits Agency confirming the
right to benefits;

photographic registration cards for self-employed individuals and partnerships in
the construction industry C1S4 (the card does not contain an issue or expiry date
and is renewed only if the individual’s appearance changes dramatically);
firearms or shotgun certificate;

national identity card containing a photograph of the client; and

an entry in a local or national telephone directory confirming name and address.

Documentary evidence of address

3.85

The following is a list of examples of suitable documentary evidence of address for
UK resident private individuals. Do not use any of these documents if you have
already used them as evidence of name:

confirmation from an electoral register search that a person of that name lives at
that address;

a recent utility bill or statement, or a certificate from a utilities supplier confirming
an arrangement to pay for services on pre-payment terms (do not accept mobile
telephone bills which can be sent to different addresses);

local council tax bill for current year;

current full UK driving licence— old-style provisional driving licences should not be
accepted;

bank, building society or credit union statement or passbook containing current
address;

a recent original mortgage statement from a recognised lender;
solicitor’s letter confirming recent house purchase or land registry confirmation of

address;
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¢ local council or housing association rent card or tenancy agreement;

e benefit book or original notification letter from the Benefits Agency confirming the
right to benefits;

o EEA member state identity card;

¢ Inland Revenue self-assessment statement or tax demand;

¢ house or motor insurance certificate;

e record of any home visit made; and

e an entry confirming name and address in a local or national telephone directory.

Individuals: persons not resident in the UK

3.86

3.87

3.88

If you meet the client, you should be able to see a passport or national identity card
as evidence of name and, if it gives it, an address. You can take copies of the pages
containing the relevant information (reference numbers, date and country of issue) in
which case you should certify the copy examined against the original and the date of
the examination, or record that information in your records as part of the identification
evidence. You must be reasonably satisfied that the document is a genuine passport
or national identity card, and if in doubt as to whether it is genuine you could ask
advice from an embassy or consulate official for the country concerned.

Where a prospective client is a national of, or resident in, a country on the FATF list

of non-co-operative countries and territories, solicitors should consider whether they
need to carry out further checks to find out exactly who the client is and what his or

her business is before accepting instructions.

In addition, separate evidence of the client’s permanent residential address (or, for
business clients, principal business address) should usually be obtained, preferably
from a national identity card, an official source, a reputable directory or from a
qualified lawyer who confirms that the client is known to him and that he lives or
works at the address given. A post box number alone is not normally sufficient
evidence of address (although there are some countries, such as Hong Kong and the
Gulf States, where post box addresses are commonly used) and if you accept a box
number as evidence of address you should satisfy yourself (personally or through an
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3.89

agent) that the address can be physically located by way of a recorded description or
other means.

Evidence of name and address could be obtained from a credit or financial institution
in the client’s home country or country of residence or through a reputable
investigation and information service provider or credit reference agency. For
professionals, evidence of name and practising address may be obtained from
reputable professional directories.

Individuals: when you do not meet the client

3.90

3.91

3.92

3.93

There may be difficulties in verifying identity if the client is unable to visit your office
(for example if he or she is disabled or lives at a distance from you or is overseas).
In such cases you must satisfy yourself that your instructions have been given to you
by the client or an authorised person on his or her behalf. A client who is unwilling to
meet you without a good reason may be cause for concern (see chapter 6).

Where you are so satisfied, you should enquire whether it is possible for the client to
produce the documentary evidence you require to someone else qualified and willing
to take and certify copies on your behalf. This would enable you to obtain evidence
from valuable documents such as his or her passport. For a person physically within
the UK, copies of evidence should be certified, for example, by a UK solicitor,
accountant, doctor or high street bank manager, whose name and address should be
noted and checked by reference to a professional directory or, for solicitors, the Law
Society database of practising solicitors. The person undertaking the certification
must be capable of being contacted if necessary. The certified copies should be kept
with your other records of identity.

For a person not resident within the UK, the copy of the passport, national identity
card and documentary evidence of address can be certified by:

e an embassy, consulate or high commission of the country of issue;

e a qualified lawyer or notary; or

¢ in the case of international students, the registrar of a UK higher education
institution.

Where reliance is placed on certification by a qualified lawyer or notary, you should
verify that his or her name and practice address appear in a reputable professional
directory, or that the professional is currently on record with the appropriate
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3.94

professional body as practising at the address shown on the certificate or practice
notepaper, and you should keep a note of this name and address with the evidence
of identity.

Where it is not possible either to meet the client or for someone else to take and
certify copies for you as set out above, you may not wish to ask the client to post
valuable identity documents to you so, in practice, you may not see documents such
as a passport, driving licence or identity card. You could, however, ask to see a
combination of other less valuable documents which might satisfy you as to identity.
You might also wish to make some electronic checks or arrange for evidence to be
obtained though a reputable investigation and information service provider or credit
reference agency. In all cases you must satisfy yourself that you have evidence
which is reasonably capable of establishing (and does in fact establish to your
satisfaction) that the client is the person he or she claims to be.

Disadvantaged clients

3.95

3.96

It is not the intention of the ML Regulations 2003 to exclude those who are already at
a disadvantage from access to legal advice and financial services. Some
disadvantaged clients may not be able to produce detailed evidence of identity (for
example, they may not have a passport or driving licence and their name may not
appear on utility bills). You might consider accepting as identification evidence a
letter or statement from someone in a position of responsibility who knows the client
(for example, a solicitor, doctor, minister of religion, teacher, hostel manager, social
worker) which tends to show that the client is who he or she says he or she is and, if
applicable, to confirm his or her permanent address.

Evidence of address might include:

e correspondence from a relevant government agency, including a benefits
payment book or giro cheque;

e atenancy agreement from a local housing association;

e aletter from the householder with whom the client is living who is named on a
current council tax bill;

e aletter from the matron of a nursing or residential care home or the client's care
worker;

e aletter from a hostel manager confirming temporary residence; or
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e aletter from the Home Office confirming refugee status and granting permission
to work, or a Home Office travel document for refugees.

Mentally incapacitated clients

3.97 Solicitors unsure as to whether a client is mentally incapacitated should refer to
Principle 24.04 of the Guide to the Professional Conduct of Solicitors 1999.

3.98 Where solicitors are unable to comply with normal identification requirements
because of their clients' mental health problems medical workers, hostel staff, social
workers, or Receivers or Guardians appointed by a court, may assist with locating
and producing identification documents. It is recognised that confirming the identity
of clients whose personal affairs are in some disarray can be difficult, and so
solicitors must exercise extra flexibility in the ways identification checks are done,
e.g. in some circumstances oral confirmation of identity from a person who knows the
client well may suffice.

Asylum seekers

3.99 An applicant’s registration card could be used in conjunction with other evidence.
The details in the card should, wherever possible, be verified by a passport, identity
card or birth certificate. Please note that the registration card does not contain a
signature as the Home Office relies on a biometric check (fingerprint held on
microchip) to confirm identity.

3.100 Evidence of address can be obtained in the way suggested for disadvantaged clients.

Students and minors

3.101 The normal identification procedures should be used but if they do not provide
satisfactory evidence, verification could be obtained in the following ways:

¢ through the home address of the parents;

e once the student is in residence, confirmation of the UK address from the
registrar of the client’s higher education institution;

¢ looking at a tenancy agreement or student accommodation contract; or
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3.102

e confirmation of a temporary address and documentary evidence from the
householder with whom the student is living (for example, by seeing the council
tax bill in the householder’s name).

If instructions are given by a family member or guardian, you should check the
identity of that adult as well as the minor.

Estates

3.103 When acting for an estate, the firm's client will be the executor(s) or administrator(s)

Trusts

3.104

3.105

of that estate. Their identities will need to be established using the procedures for
individuals or companies set out in this chapter. When acting for more than one
executor or administrator it will normally be necessary to establish the identity of at
least two. In addition to the will, solicitors should obtain copies of the grant of probate
or letters of administration, and in the case of an existing executorship or
administration obtain a copy of the death certificate. If a will trust is created, and the
trustees are different from the executors the procedures in relation to trusts (see
below) need to be followed in relation to the trustees when the will trust comes into
operation.

Trusts do not, of course, have separate legal personality. There are many different
types of trust. Firms are advised to adopt a risk based approach in determining what
evidence should be obtained and the nature of the evidence that is appropriate,
recognising that trusts are popular vehicles for money launderers. The classic long
established family settlement may raise different issues to an offshore discretionary
trust.

When acting for trusts, the firm's client will be the trustees whose position can be
checked by referring to the document establishing the trust (and, if appropriate,
documents dealing with the appointment of the current trustees). Their identities
need to be established using procedures for individuals or companies summarised
elsewhere in this Guidance. When acting for more than one trustee it will be
necessary to establish the identity of at least two individual trustees. Whether all the
trustees, and/or the identity of any living settlor should also be established will
depend on your assessment of the risk which will itself depend on your knowledge of
the nature, purpose and original source of the funding for the trust. When acting for
trustees who are based in offshore jurisdictions with strict bank secrecy and
confidentiality rules or in jurisdictions without equivalent money laundering
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3.106

3.107

procedures, you may need to make fuller enquiries of the trustees to obtain details
(for example, full name and business or home address) of the settlor.

When acting for the settlor to form the trust, it will be necessary to establish his or her
identity using procedures already mentioned.

Except where the firm is acting for beneficiaries, there is no need to establish the
identity of beneficiaries for the purpose of the ML Regulations 2003, although it would
be normal practice for a firm of solicitors to check the identity of beneficiaries before
making any distribution.

Employee and Pension Trusts

3.108

Such trusts would normally be low risk. Where the client is the sponsoring employer
or settlor of a pensions trust or employee benefits trust, only the identity of that
sponsoring employer or the settlor need be verified. Where the client is the trustee(s)

of a tax approved pension scheme trust, identification of the sponsoring employer
would normally be sufficient.

CORPORATE CLIENTS

3.109 Company structures are attractive to money launderers and firms should take a risk

based approach in determining what evidence should be obtained, and the nature of
the evidence that is appropriate. Dealing with a listed company presents a different

risk to a private company. The following paragraphs set out minimum requirements,

and firms may need to seek further evidence in higher risk situations.

Companies listed on the London Stock Exchange or a UK recognised investment
exchange

3.110 Where a company is:

¢ listed on the London Stock Exchange or another recognised UK investment
exchange ; or

e a member of a UK recognised investment exchange; or

e the subsidiary of such a company;
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no further evidence is required of identity beyond evidence of listing (such as a copy
of the relevant dated page from the Financial Times or the London Stock Exchange’s
list of companies (which can be found at www.londonstockexchange.com) and, for
subsidiaries, a copy of the latest annual return or comparable evidence such as an
extract from a reputable online information provider showing the parent/subsidiary
relationship.

Corporates listed or traded on any other recognised, designated or approved
exchange.

3.111 Alist of these exchanges is published by the FSA (www.FSA.gov.uk stock
exchanges) and the JMLSG website: www.jmlsg.org.uk also sets out a list. Where a
company or corporation is listed or traded on a recognised, designated or approved
exchange, or is one whose shares or securities are traded there, or is a subsidiary of
such an entity, no further evidence is required of identity beyond evidence of such
listing or trading and, for subsidiaries, a copy of the latest annual return or
comparable evidence such as an extract from a reputable online information provider
showing the parent/subsidiary relationship.

Banks, investment firms and insurance companies carrying on relevant business in
the UK or subsidiaries of such entities (see Regulation 2(2) for the definition of relevant
business).

3.112 In such cases you may obtain satisfactory evidence of identity by taking a copy of the
relevant dated page from the on-line FSA register (www.fsa.gov.uk) showing that the
bank, investment firm or company is authorised by the FSA to carry on relevant
business, and for subsidiaries, a copy of the latest annual return or comparable
evidence such as an extract from a reputable online information provider showing the
parent/subsidiary relationship

Banks, investment firms and insurance companies regulated in another EU or FATF
member country, or for subsidiaries of such entities

3.113 In such cases you may obtain satisfactory evidence of identity by checking the
regulated status of the prospective client with the relevant regulatory or supervisory
authority, for example, by taking a copy of the relevant page from the regulator’s
website, and, for subsidiaries, a copy of the latest annual return or comparable
evidence such as an extract from a reputable online information provider showing the
parent/subsidiary relationship

51


http://www.londonstockexchange.com/
http://www.fsa.gov.uk/
http://www.jmlsg.org.uk/
http://www.fsa.gov.uk/

Money Laundering: Guidance for Solicitors (Pilot — January 2004)

Other corporate clients: general

3.114

For UK companies not within paragraphs 3.109 to 3.111 above, and where
reasonably practicable for overseas corporations not within those paragraphs,
evidence of identity should be obtained as set out below.

UK companies

3.115

3.116

Evidence of identity will be required in relation to the company itself, usually
comprising:

e a copy of the certificate of incorporation
e alist of directors

o alist of shareholders

e the registered address

which can be obtained from an official, or recognised independent source including
an extract from a reputable online information provider

In addition, where it is reasonably practicable, you should obtain evidence of identity
in relation to one of its directors or shareholders, one of whom should usually be the
person instructing you or alternatively appears to you, on the face of it, to be active in
the management or control of the company. Note that lists of Directors and
Shareholders should contain details of home addresses for the relevant individuals
and so provide the documentary evidence of address (see paragraph 3.85). Where it
is not reasonably practicable to obtain such additional identification evidence you
might consider establishing a list of any shareholders holding 20% or more of the
shares in the company or, if there are none, the principal owners. It may be
necessary for further checks to be made about beneficial ownership if the initial
information obtained is of the identity of mere nominees. By way of exception where
the company is a well established household name there is no need to obtain the
additional identification referred to in this subparagraph;

Overseas corporations (unlisted)

3.117

Evidence of identity will be required in relation to the company itself. Where it is
obtainable in the relevant country this will usually include the certificate of
incorporation, but can also include the lists referred to above in relation to UK
companies. In countries where there is no certificate of incorporation, or equivalent,
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other evidence that reasonably satisfies you that the corporation is in existence
should be obtained (for example a copy of the most recent audited accounts).

3.118 You may use an extract from a reputable online information provider, or the services

of a reputable directory or information search agency. In addition, where it is
reasonably practicable, you should obtain evidence of identity in relation to one of its
directors or shareholders, one of whom should usually be the person instructing you
or alternatively appears to you, on the face of it, to be active in the management or
control of the company. Where it is not reasonably practicable to obtain such
additional identification evidence you might consider establishing a list of any
shareholders holding 20% or more of the shares in the company or, if there are none,
the principal owners.

Subsidiaries [and sister companies] whether in the UK or elsewhere

3.119 Where the new client is a subsidiary of an existing client, in respect of whom an

identification check has been carried out recently, evidence of the subsidiary or other
relationship will be required and may be sufficient, provided that the record of the
identification of the existing client is kept for the correct time period in relation not
only for that existing client but also for the new client.

Partnerships, limited partnerships and Limited Liability Partnerships

3.120 For partnerships and limited partnerships you should obtain evidence of identity in

3.121

respect of the partner who is instructing you and one other partner together with
satisfactory evidence of the trading address (possibly obtained from a directory or
similar). UK LLPs should obtain evidence in line with the requirements for other
corporate clients set out above.

If preferred, where you are instructed on behalf of a partnership, limited partnership
or a LLP formed under the Limited Liability Partnerships Act 2000, of lawyers,
chartered or certified accountants or chartered surveyors, satisfactory evidence of
identity may be obtained in the form of (a) confirmation of the firm’s existence from a
reputable directory or information or search agency or from the appropriate
professional body (for example a copy of the relevant page from the Law Society’s
on-line directory of solicitors) and (b) confirmation of the firm’s trading address, such
as a copy of the relevant page from a reputable directory (such as Chambers, The
Legal 500 or Martindale Hubble). For these professional partnerships it is not usually
necessary to obtain evidence in relation to individual partners or members of the
limited partnership or LLP.

53



Money Laundering: Guidance for Solicitors (Pilot — January 2004)

Chapter 4 Privilege and confidentiality

The solicitor’s duty of client confidentiality

4.1

4.2

4.3

A solicitor is under a professional and legal obligation to keep the affairs of clients
confidential and to ensure that his or her staff do likewise. This duty of confidentiality
is fundamental to the solicitor/client relationship.

It extends to all matters divulged to a solicitor by a client or (on his behalf) from
whatever source.

Whilst there may be exceptional circumstances in which this general obligation of
confidence can be overridden, the common law has long recognised its importance
by providing protection to ensure that certain of these communications are immune
from disclosure unless statute expressly, or by necessary implication, overrides that
protection.

Protecting client confidentiality - legal professional privilege - LPP

4.4

4.5

The protection, is provided by way of a privilege against disclosure and is called
legal professional privilege (LPP).

“The policy of legal professional privilege requires that the client should be
secure in the knowledge that protected documents and information will not be
disclosed at all.”

Both the Government and the courts recognise its importance, describing LPP
respectively as,

“.a cornerstone of the legal system. It serves the public interest because it
recognises that it is in the interests of justice that a person consulting his legal
adviser should be able to do so in confidence, since otherwise he may not
feel able to be fully open about his position. This might impede his ability
either to protect his rights or to defend himself properly in any subsequent
action’ and as

' Lord Hoffman in R v Special Commissioner and Anor, ex p Morgan Grenfell & Co Ltd [2002] UKHL 21

% “In the public interest?”” Lord Chancellor’s Department consultation paper issued following publication of the

OFT’s report on competition in the professions.
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“.a fundamental human right long established in the common law. It is a
necessary corollary of the right of any person to obtain skilled advice about
the law. Such advice cannot be effectively obtained unless the client is able to
put all the facts before the advisor without fear that they may be afterwards
disclosed and used to his prejudice.”

What communications are privileged?

4.6 Not everything that lawyers have a duty to keep confidential is privileged. Only those
confidential communications falling under either of the two heads of privilege —
“advice privilege” or “litigation privilege”, are protected by LPP.

Who is a “lawyer” for such purposes?

4.7 This includes solicitors and their employees, barristers, in-house lawyers but not
accountants, even if they give legal advice (subject to one very limited exception).
However POCA, when dealing with communications in privileged circumstances
adopts the narrower term — “professional legal adviser”. The effect of this is
addressed below at paragraph 4.28.

Advice privilege

4.8 Communications between a lawyer (acting in his capacity as a lawyer), and a client,
are privileged if they are confidential and for the purpose of seeking legal advice
from a lawyer or providing legal advice to a client. Case law gives some help in
showing what is, or is not, covered by advice privilege. For example:

e conveyancing documents are not communications*

e neither is a client account ledger maintained in relation to the client's money®

3 Morgan Grenfell supra

* R v Inner London Crown Court ex p. Baines & Baines [1988] OB 579
> Nationwide Building Society v Various Solicitors [1999]P.N.L.R. 53.( Such entries are not created for the
purpose of giving legal advice to a client but are internal records maintained in part to discharge a solicitor’s

professional and disciplinary obligations under the Solicitors’ Accounts Rules.)
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e nor an appointments diary or time record on an attendance note, time sheet
or fee record relating to a client®

e whereas a solicitor’s bill of costs and statement of account is privileged’

e and notes of open court proceedings®, or conversations, correspondence or
meetings with opposing lawyers® are not privileged, as the content of the
communication is not confidential.

4.9 Merely because a client is speaking or writing to his or her solicitor does not make
that communication privileged — it is only those communications that directly seek or
provide advice or “where information is passed by the solicitor or the client to the
other in the course of keeping each other informed so that advice may be sought or
given as required'”. This will include advice as to what should prudently and
sensibly be done in the relevant legal context."

Litigation privilege
4.10 Under this head the following are privileged:-

Confidential communications made, after litigation has started, or is “reasonably
in prospect”’, between

e alawyer and a client,
e alawyer and an agent (whether or not that agent is a lawyer), or

e alawyer and a third party,

for the sole or dominant purpose of litigation, whether

o for seeking or giving advice in relation to it, or
o for obtaining evidence to be used in it, or
o for obtaining information leading to obtaining such evidence.

® R v Manchester Crown Court, ex p. Rogers [1999] 1 W.L.R. 832

" Chant v Brown (1852) 9 Hare 790

8 Parry v News Group Newspapers (1990) 140 New Law Journal 1719

’ Parry ibid

1 In re Konigsberg (a bankrupt) [1989] 1 W.L.R. 1257

' See generally the judgment of Taylor LJ in Balabel v Air India [1988] Ch at 330.
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Pre-existing documents

4.1

An original document which is not brought into existence for either of these privileged
purposes and so is not already privileged, does not acquire privileged status merely
by being given to a lawyer for advice or otherwise for a privileged purpose.

Fraud or illegality — the crime/fraud exception

4.12.

4.13

4.14

It is proper for a lawyer to advise a client on how to stay within the law and avoid
committing a crime'? or to warn a client that proposed actions could attract
prosecution’ and such advice will be protected by privilege.

LPP does not however exist in respect of documents which themselves form part of a
criminal or fraudulent act or, communications which take place in order to obtain
advice with the intention of carrying out an offence'. It is irrelevant whether or not
the lawyer is aware that he is being used for that purpose’®. If the lawyer suspects
that he is unwittingly being involved by his client in a fraud, before he can consider
himself released from his duty of confidentiality, the courts require there to be strong
prima facie evidence before LPP can be displaced'®. Whilst he may release himself
if such evidence exists, he may also raise the issue with the Court for an order
authorising him to make disclosure to the victim'’.

The general "crime fraud exception” principle is restated in the Police and Criminal
Evidence Act 1984 (PACE)' at section 10(2) where items held with the intention of
furthering a criminal purpose are declared not to be items subject to LPP. lItis
important to note that the intention to further a criminal purpose need not be that of
the client (or the lawyer) — it is sufficient that a third party intends the lawyer/client
communication to be made with that purpose (e.g. where the innocent client is being
“used” by a third party)'®.

2 Bullivant v Att-Gen of Victoria [1901]AC 196

3 Butler v Board of Trade [1971] Ch 680
" R v Cox & Railton (1884) 14 OBD 153

1 Banque Keyser Ullman v Skandia [1986] 1 Lloyds Rep 336
' O’Rourke v Darbishire [1920] AC 581

' Finers v Miro [1991] 1 W.L.R..35

"1t is also reflected in numerous other criminal statutes — including POCA section 330 (failure to disclose) and

section 333 (tipping off) — see below.
' R v Central Criminal Court ex p Francis & Francis [1989] 1 AC 346
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POCA, confidentiality and LPP

Authorised disclosure - section 338 POCA

4.15

4.16

4.17

4.18

4.19

4.20

It will be seen in chapter 2 that a person does not commit any of the principal money
laundering offences, namely, “concealment” (section 327), “arrangement” (section
328) or “acquisition, use and possession” (section 329), if, in certain
circumstances, he makes an “authorised disclosure” in the prescribed form (see
section 339 POCA) to a constable, customs officer or nominated officer that property
is “criminal property” as defined in POCA. This disclosure triggers a defence for
those who, in the course of their business, whether in the regulated sector or not,
may have to complete a transaction which they may know or suspect might amount
to one of the principal money laundering offences.

Property is criminal property if it constitutes a person’s benefit from criminal
conduct or it represents such a benéefit (in whole or in part, directly or indirectly) and
the alleged offender knows or suspects that it constitutes or represents such a
benefit.

If the transaction is one that would, if completed, constitute one of the principal
offences, its purpose, by definition, must be the furtherance of crime. Any
communications taking place with the intention (it matters not whose intention — see
4.14 above) of furthering that criminal purpose cannot be privileged.

Thus, if the solicitor knows that the transaction on which he is acting will constitute a
principal offence, not only does the solicitor himself risk committing such an offence,
but the communications relating to the transaction are not privileged and can be
disclosed.

The position is more complex if the solicitor merely suspects that the transaction
might constitute a money laundering offence. If the suspicions are correct, the
communications with the client are not privileged; however if the suspicions are
unfounded, the communications remain privileged. In normal circumstances the
obligation of confidentiality and the protection of privilege would prevent a solicitor
from reporting to law enforcement any communication which causes the solicitor to
suspect the client has criminal property.

However, section 338(4) POCA makes it plain that an “authorised disclosure” is not

to be taken to breach any restriction on the disclosure of information (however
imposed).
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4.21

4.22

If therefore a solicitor who may have to complete a transaction which he knows or
suspects might constitute one of the principal money laundering offences gains
knowledge or forms a suspicion that his client’s property is “criminal property” within
the definition®® in POCA, he may report this knowledge or suspicion without
breaching the legal or professional restrictions upon him of LPP and/or
confidentiality.?’

This is irrespective of and quite separate from, any desire or legal obligation to report
under section 330 to avoid the offence of failing to disclose (see paragraph 4.27
below).

Protected disclosure -s 337 POCA

4.23

4.24

4.25

What is the position of the solicitor who, unlike in the previous section, is not involved
in a transaction, but in acting as a solicitor (whether or not he is in the regulated
sector), acquires knowledge or suspicion of money laundering? There is a similar
exemption to that under section 338 from any legal or professional obligation
preventing disclosure, for a person receiving information in the course of his trade,
profession, business or employment that causes him to know or suspect, or gives
him reasonable grounds for knowing or suspecting that another person is engaged in
money laundering. A disclosure of such information is a “protected disclosure”
under section 337 POCA.

Thus a solicitor working in the regulated sector who receives information which
causes him to have such knowledge or suspicion or gives him reasonable grounds
for either state of mind in respect of another’'s money laundering, does not, in
reporting to the authorities, breach his legal or professional obligations.

This applies equally to the solicitor in the regulated sector who, as above, is obliged
to make such a disclosure to avoid committing the failure to report offence under
section 330, as it does to a solicitor who is not in the regulated sector, but who
makes a voluntary disclosure.

25 340(3) POCA

2! It would appear that he is similarly released from any non-disclosure restrictions imposed by Court order.
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How is LPP affected?

4.26

How do these exemptions from the restriction on disclosure affect the status of the
material or communications which have been disclosed under “authorised” or
“protected” circumstances? It would appear that whilst a solicitor in such
circumstances may (not must) voluntarily disclose privileged material without
breaching the restriction on its disclosure, he could not be compelled by a court to
disclose the same material (unless it is held with the intention of furthering a criminal
purpose). This would seem to suggest that although the material may have been
voluntarily disclosed by a solicitor to NCIS, the material retains its privileged status in
other circumstances.

Failure to disclose: regulated sector and LPP

4.27

4.28

4.29

Section 330 provides that it is an offence to fail to make “the required disclosure”
when, in the course of business in the regulated sector, a person acquires
knowledge, suspicion, or reasonable grounds for knowledge or suspicion, that
another person is engaged in money laundering (see chapter 2 where this offence is
discussed fully).

Section 330(6) provides that a person does not commit an offence under the section
if:

¢ he has a reasonable excuse for not disclosing the information or other matter;

¢ he is a professional legal adviser and the information or other matter came to
him in privileged circumstances.

By virtue of section 330(10) POCA, information or other matter comes to a
professional legal adviser in privileged circumstances if it is communicated or given

to him:

e by (or by a representative of) a client of his in connection with the giving by the
adviser of legal advice to the client;

e by (or by a representative of) a person seeking legal advice from the adviser;

e Dby a person in connection with legal proceedings or contemplated legal
proceedings.

60



Money Laundering: Guidance for Solicitors (Pilot — January 2004)

4.30

4.31

It does not however come to the lawyer in privileged circumstances if it is
communicated or given with the intention of furthering a criminal purpose (section
330(11) POCA).

Unless the information comes to the solicitor (or other person) in privileged
circumstances the defence will not be available. The fact that it comes from a client
or refers to a client is not the test. For example, the following situations involving or
concerning a client which fall outside privileged circumstances:

¢ a client mentioning a matter other than for advice or in relation to legal
proceedings e.g. on a social occasion;

e a matter concerning a client which comes to the solicitor’s attention from
whatever source and which is unrelated to legal proceedings or the giving of legal
advice to the client.

The “professional legal adviser” requirement under section 330(6)

4.32

4.33

4.34

4.35

The privilege defences are stated to apply to professional legal advisers. In a
solicitor’s office those who receive privileged information and communications are
very often not what would usually be called professional legal advisers. At
common law the credentials of the person receiving the information are irrelevant to
its privileged status; the circumstances in which it is received are the defining factor.
Therefore, non-qualified employees including secretaries, are, under common law,
subject to the same constraints of LPP as the solicitor for whom they work.

Similar considerations also apply to experts. Accountants, doctors, pathologists and
others are frequently retained in litigation as experts and receive and create
privileged material which is protected at common law (and by statute) from disclosure
by litigation privilege. They too would not normally be referred to as professional
legal advisers.

These serious anomalies were brought to the attention of Government by the Law
Society because if such a restrictive definition was adopted it would mean that
solicitors could not pass privileged information to their staff or experts in case they, in
turn, felt they should disclose it to NCIS.

In recognition of the difficulties posed by such a narrow definition of professional
legal adviser, Regulation 7(6) was added to the ML Regulations 2003 to address
and resolve the problems identified above. Regulation 7(6) widens the definition of
professional legal adviser to include "any person in whose hands information or
other matter may come in privileged circumstances." While the apparent
amendment of primary legislation through secondary legislation is not perhaps the
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4.36

perfect solution, and consultation is still taking place with Government, the
Regulation indicates a need for a wider definition to be adopted that appears at first
sight in the Act.

A further anomaly appears to have arisen in the relationship between the failure to
disclose offence under section 330 and that under section 331 which applies to a
nominated officer. Under section 330, if the information is received by a professional
legal adviser in privileged circumstances, no offence is committed by failing to make
the requisite report. However, if the adviser makes a report to his nominated officer,
although that information came to the professional legal adviser in privileged
circumstances, it could be that the nominated officer has not received the information
in privileged circumstances (even if he is a professional legal adviser) and therefore
may not be able to rely upon the section 330 privilege defence even though the
information is privileged. It is the Law Society's view that in such circumstances a
nominated offer has a reasonable excuse under section 331(6) for not disclosing.

The "ignorant" solicitor

4.37

4.38

4.39

4.40

The privilege defence is only available if the information or matter came to the
professional legal adviser in privileged circumstances; it is expressly not available if
the "information or other matter is communicated or given with the intention of
furthering a criminal purpose". This reflects the position at common law referred to
earlier, and it should be remembered that it matters not whose intention it is to further
the criminal purpose. The Law Society was concerned that the solicitor might lose
the benefit of the privilege defence, if he believed the information was privileged — but
was later proved wrong because of another's criminal intention.

During the passage of the Bill, lord Rooker, the Government spokesman in the
House of Lords, helpfully said:

"The criminal law is quite clear: where a criminal offence is silent as to its
mental element, the courts must read in the appropriate mental element.
Therefore, in circumstances where a legal adviser did not know that
information was not legally privileged, the courts would read in a requirement
that he could not be convicted unless he did know".

The effect of this statement is that a solicitor therefore only commits an offence under
section 330 for failure to disclose if he receives information in circumstances which
he knows are not privileged.

If the solicitor genuinely believes that he is acting in privileged circumstances but due

to another person's criminal intention he is not, he has a reasonable excuse for not
reporting under section 330(6)(a). The solicitor however is not absolved from looking
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at all the circumstances; he should not close his eyes to the obvious and the
genuineness of his belief will be judged by the care he exercised in those
circumstances.

Continuing to act without disclosing to NCIS — the dangers to avoid

4.41. Although actual receipt of the information by the lawyer in privileged circumstances
will not provoke criminal proceedings if the lawyer does not disclose, he must be
particularly careful when proceeding thereafter, for armed with such information, he
can easily act in a way that might itself amount to participation in one of the principal
money laundering offences.

442 For example, if a family solicitor who is advising a party in ancillary relief proceedings
is told by his client that one of the assets for distribution is money in a bank account
constituting the proceeds of tax evasion (i.e. criminal property), that information is
privileged and the lawyer commits no offence by not making the required disclosure.
He can properly advise the client on his or her legal position and the legality of any
proposed course of action that the client is considering taking in relation to those
assets.

4.43 However at this stage, the lawyer must take the utmost care for, in the absence of an
authorised disclosure®?, certain steps taken thereafter by him in continuing to act for
and advise the client might involve both him and his client in the commission of at
least one of the principal money laundering offences. For example:

e advice to the client not to disclose the existence of the account could be
interpreted as a “concealment” contrary to section 327 POCA;

e any transfer of the funds by the solicitor will probably also breach section 327
POCA and

e possibly also amount to the facilitation of an “arrangement” under section 328
POCA,

e as may any step taken by the parties to “share” the asset.

*2 Under section 338 POCA
 Irrespective of any obligation of full disclosure to the Court in the ancillary relief proceedings.

** As to the wisest course of action in this example, reference should be made to the section on family law below
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4.44 The position of the solicitor in family proceedings is further discussed in guidance

issued by the Society on PvP?, at Annex 3.

Withdrawing

4.45

4.46

4.47

4.48

4.49

If the solicitor does not wish to continue to act, he may at that stage withdraw.

In giving legal advice to the client or in acting in connection with the legal
proceedings, it can be both "necessary and appropriate” % for a solicitor to advise the
client that, in the light of the solicitor's knowledge or suspicion, continuing to act for
the client, could result in both committing a money laundering offence unless an
authorised disclosure is made to NCIS and the appropriate consent is received from
NCIS to continue. In so doing, however, solicitors must be extremely careful to avoid
committing the offences of tipping off or prejudicing an investigation and should
carefully consider the advice given below (see paragraphs 4.59 — 4.81).

Once the solicitor has withdrawn, whether or not a report should be made to NCIS
will depend upon the circumstances in which the solicitor came by that knowledge or
suspicion.

If the knowledge or suspicion arises from a confidential communication made for the
purpose of seeking or providing legal advice or for the sole or dominant purpose of
proceedings, (see sections 4.8 to 4.12 above), it is likely that such a communication
takes place in privileged circumstances. This, of course, will not be the case if the
purpose of the communication is a criminal one — whether on the part of the client or
another.

If the solicitor is in the regulated sector, then under section 330 POCA, he commits
an offence if he fails to make "the required disclosure" when in the course of
business he acquires knowledge, suspicion or reasonable grounds for knowledge or
suspicion that another person is engaged in money laundering unless the
information came to him in privileged circumstances. Therefore, the solicitor
who is in the regulated sector must carefully consider upon withdrawal whether his
knowledge or suspicion arises in privileged circumstances. If it does, he commits no
offence under section 330 by failing to report; if it does not, then he commits an
offence under section 330.

23 [2003] EWHC Fam 2260— 8" October 2003.

26 per Butler Sloss LJ in PvP[2003] EWHC Fam 2260
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4.50

4.51

4.52

It is crucial that solicitors should realise that legal professional privilege (as
opposed to without prejudice privilege) does not attach to communications between
opposing parties in litigation. Therefore, if the solicitor's knowledge or suspicion
arises from a communication from his opponent in the proceedings, it will not have
come to him in privileged circumstances.

If the solicitor is in the non-regulated sector then upon withdrawal he commits no
offence of failure to report under section 330 whether or not his knowledge or
suspicion arose in privileged circumstances. The solicitor may of course make a
"protected disclosure" under section 337 POCA.

It seems unlikely that by failing to make a disclosure in such circumstances the
solicitor commits an offence of concealment under section 327 POCA. If this were
so, then the protection from prosecution given to a solicitor in the regulated sector
who fails to disclose knowledge or suspicion gained in privileged circumstances
would be made redundant, for he could still be liable to prosecution for concealment
under section 3 27.

Continuing to act — after disclosure to NCIS

4.53

4.54

If a solicitor wishes to continue to act, to avoid prosecution, he should make a report
to NCIS and obtain appropriate consent before any further steps in the case or
transaction are taken.

Once the disclosure has been made to NCIS, it can give or withhold consent within 7
working days; if no response is received in this period, consent to proceed is deemed
to have been given. If NCIS refuses consent, solicitors risk committing a money
laundering offence if they take any further steps in the 31 day period following the
date of refusal (see chapter 2).

Acting in confiscation proceedings

4.55

This guidance does not cover the changes in the law relating to confiscation
proceedings. However, particular problems in relation to privilege can arise when a
solicitor is advising a client in criminal confiscation proceedings. At the risk of
attracting an adverse inference and/or proceedings for contempt of court, a
defendant can choose not to respond to a prosecutor's statement of information or
subsequent court order requiring him to provide information. In the course of taking
instructions from a client in such circumstances, the solicitor may learn of assets of
which the prosecutor is unaware and which the client wishes not to disclose to the
court or to the prosecutor. If the solicitor fails to make a disclosure of this to NCIS,
the solicitor risks "facilitating (by whatever means) the retention" by his client of
criminal property and thereby committing an offence under section 328.
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4.56

4.57

4.58

The client in such circumstances places the solicitor in a seemingly impossible
professional position. If the client's intention in seeking the solicitor's advice is to
know how to conceal the existence of the asset, this would amount to furtherance of
the criminal purpose of concealment, contrary to section 327 POCA and the
communication would not be privileged. If the solicitor remains silent in such
circumstances he risks committing several offences — the facilitation offence under
section 328; concealment under section 327, and, if in the regulated sector, failure to
disclose under section 330 POCA.

If however the client's intention is to seek legal advice on how to stay within the law
(advice which the client later chooses to reject), such a communication would be
privileged. Whilst this may provide a defence for the solicitor to an offence under
section 330 of failure to disclose, neither LPP nor "reasonable excuse" provide a
defence to the principal offences of concealment (section 327) or facilitation (section
328). To avoid the risk of prosecution it would be wise to consider making a
disclosure.

This dilemma can perhaps best be avoided if solicitors give standard advice to all
clients before embarking on representation in confiscation proceedings that in order
to avoid being prosecuted himself, the solicitor will report to NCIS any assets of
which the solicitor is made aware but which are not disclosed by the prosecutor in his
statement of information.

Tipping off, offences of prejudicing an investigation and LLP

4.59

4.60

Section 333 POCA provides that a person commits an offence if:

e he knows or suspects that a protected®’ or authorised?® disclosure has been
made, and

e he makes a disclosure which is likely to prejudice any investigation which might
be conducted following the earlier disclosure referred to above.

Section 342 POCA applies if a person knows or suspects that an appropriate officer
(an investigator, a customs officer, a police officer or in some cases the director of
the assets recovery agency) is acting or proposing to act in connection with a
confiscation, money laundering or civil recovery investigation which is being or is
about to be conducted. In such circumstances a person commits an offence:

27 Under section 337 POCA

2 Under section 338 POCA
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4.61

4.62

4.63

4.64

4.65

¢ if he makes a disclosure which is likely to prejudice the investigation.

There is a specific defence under both sections however for the professional legal
adviser who makes a disclosure in privileged circumstances under either LPP head —
advice or litigation privilege.

Under section 333 (2)(c) and (d) and section 342 (3)(c) and (4) POCA a person does
not commit such an offence if:

e he s a professional legal adviser and
e the disclosure is:

e to (or to a representative of) a client of the professional legal adviser in
connection with the giving by the adviser of legal advice to the client, or

e to any person in connection with legal proceedings or contemplated legal
proceedings.

However, a disclosure does not fall under section 333 (3) or section 342(5) if it is
made with the intention of furthering a criminal purpose.

It is crucial that solicitors should understand the precise nature and limits of these
defences, the circumstances in which they will apply and the dangers that must be
avoided. It is important to note, for example, that neither offence requires any
intention on the part of the "discloser” to prejudice the investigation; it is sufficient that
the disclosure is likely to prejudice it.

The defence is available only in relation to disclosures made for the purpose of
providing legal advice to the client or, if litigation has started or is reasonably in
prospect, for the sole and dominant purpose of those proceedings.

Informing the client of a disclosure to NCIS

4.66

The President of the Family Division has recently considered whether and in what
circumstances a legal advisor, having made an authorised disclosure, is permitted to
tell others of the fact that s/he has done so0®°. In her judgment she set out a number
of guiding principles of general and specific applications and further guidance on the
judgment is set out in Annex 3.

¥ Py P [2003] EWHC Fam 2260 8" October 2003
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4.67

4.68

4.69

4.70

4.71

4.72

4.73

Following the judgment it seems clear that section 333 and section 342 specifically
recognise a lawyer's duty in advising and representing the client, to keep the client
informed and not to withhold information, and that such a duty of disclosure to the

client might sometimes "tip off" the client.

This exemption is lost if the disclosure to the client is made "with the intention of
furthering a criminal purpose”. However, in this case, only the intention of the legal
adviser is relevant, for in choosing to make a disclosure to the client the intention
belongs to the adviser alone.

Unless this requisite improper intention is present, the solicitor should be free to
communicate such information to his client as is necessary and appropriate in
connection with the giving of legal advice or acting in connection with actual
or contemplated legal proceedings.

The President recognised that this conclusion may cause difficulties to investigating
authorities; section 333 and section 342 impose no time constraints on when a
solicitor may inform the client of a disclosure. The court did, however, suggest
guidelines for good practice (rather than statutory obligation). These are discussed
further in Annex 3. Also, in the light of the judgment, NCIS have published guidance
about disclosures by the legal profession (Annex 4).

In circumstances when the exception does apply, the Law Society does not wish to
impose a duty upon solicitors to tell their clients that they have, or intend to make a
report to NCIS. An important factor which solicitors should bear in mind when

deciding whether to discuss reporting with clients is whether the solicitor or his staff
may be put in danger as a result, perhaps because the underlying crime is serious.

Once the POCA provisions are explained to them, clients may wish to make their
own report or to make a joint report with their legal representatives as doing so may,
by obtaining consent, also give the client protection from commission of the principal
money laundering offences, even if the report is made by, or on behalf of, the
suspected party themselves.

If a solicitor discusses reporting with his client, but the client does not agree with an
NCIS report being made, the solicitor should withdraw from the case. The solicitor
should consider carefully in accordance with the guidelines set out above, whether
he should himself make a report to NCIS after withdrawing.
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4.74

4.75

4.76

If of course a solicitor informs his client of a disclosure to NCIS with the intention on
the part of the lawyer® of furthering a criminal purpose, both under the common law
and under section 333 (4) and section 342(5) POCA, it loses its privileged status and
the defence is not available. The situation is not analogous to that in R v. Central
Criminal Court Ex parte Francis & Francis 1989 AC 346 to which reference is made
above at paragraph 4.14. For example, if a client is aware that his bank has been in
contact with the police, he is entitled to seek advice on his legal position and his legal
adviser is entitled to advise him that he may be the subject of a money laundering
investigation without the risk of being prosecuted for either offence, even if as a result
such advice might prejudice the investigation.

The solicitor in tendering advice in such circumstances must of course ensure that he
does not aid, abet, counsel or procure the client to commit one of the principal money
laundering offences, for instance, in the example given above, by also advising the
client to remove his money from the bank or to take any steps to obstruct/frustrate
the investigation. It is of the utmost importance therefore that when a solicitor acts in
such a situation, he makes a full attendance note at the time, setting out in detail the
advice sought, the advice tendered, the reasons for it and the circumstances in which
this took place.

Information will sometimes come to a solicitor at an early stage before any disclosure
has been made to the authorities when it may be in the client’s interests for the
solicitor to make an authorised disclosure®'. It is not tipping off the client in such
circumstances to advise him of this available course of action for the tipping off
offence only occurs after disclosure. It would also not appear to be a tipping off
offence for the solicitor in such circumstances to inform the client that he intends to
make an authorised disclosure.

Informing the other side of a disclosure to NCIS

4.77

The President recognised in P v P that in family proceedings (and particularly in
ancillary relief), there is an enhanced duty on lawyers of full and frank disclosure, to
enable a court to have the true facts and to enable the parties to negotiate a genuine
settlement. She concluded these enhanced duties in family proceedings appeared to
attract protection under sections 333(3) and 343(4), which permitted a legal adviser
to communicate such information to his client or opponent "as is necessary and

N pyvPat62

31 Under section 338 POCA
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Timing — when to tell the client / opponent

4.78

4.79

appropriate in connection with the giving of legal advice or acting in connection with
actual or contemplated legal proceedings".

If it is "necessary and appropriate" to inform the client / opponent, neither section 333

nor section 342 impose a time limit in which a solicitor may inform his client of a
disclosure to NCIS.

The court in P v P suggested guidelines for good practice (rather than statutory
obligation):

e in most cases a 7 day delay before telling the client would not cause particular

difficulty to the solicitor's obligation to his client and opponent;

¢ in the event that consent was refused by NCIS and a 31 day moratorium
imposed, the solicitor and NCIS should seek to agree the degree of information
be disclosed;

e in the absence of agreement or in urgent cases where delay in disclosure to the

client would be unacceptable, the court's guidance may be sought.

NCIS guidance

4.80

In the light of the P v P judgment NCIS have published guidance about disclosures
by the legal profession, which can be found at [www.NCIS.co.uk] and at Annex 4.
This has recently been changed to incorporate a number of important amendments
to its previous version.

Application of the P v P judgment in other areas of law

4.81

This judgment arose in an ancillary relief case, and is particularly relevant to family
proceedings. Solicitors must be extremely cautious, however, in seeking to extend
its findings to general areas of practice. The Law Society considers that whilst it
does give the following general guidance on the interpretation of the statutory
provisions dealing with tipping off (section 333) and prejudicing an
investigation(section 342), solicitors must exercise the greatest caution when
advising in such circumstances:

e a solicitor commits neither offence in properly advising his client that he has
made, or will make, an "authorised report" to NCIS when it is necessary and
appropriate to do so in connection with the giving of legal advice or acting in
connection with actual or contemplated legal proceedings;

to
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¢ no such protection is available to the solicitor if his intention in making such a
disclosure to his client is the furtherance of a criminal purpose.
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Chapter 5 Civil liability

Introduction to liabilities under civil law

5.1

5.2

5.3

The principal focus of recent legislation on money laundering has been to ensure that
businesses, which can include solicitors, have in place effective AML systems and
controls in order to reduce opportunities for money laundering and to provide for the
forfeiture of the profits of crime. That legislation does not seek to recompense the
victim of criminal activity but to take away the proceeds. By contrast, under civil law
in England & Wales, a victim of crime may have a claim against those who became
involved in or provided assistance in the process of laundering money. Such a claim
may be attractive where the victim is seeking a ‘deep pocket’ from which a recovery
can be made, particularly in situations where the wrongdoer cannot be found or is not
able to repay. Recent examples include the high profile frauds such as the BCCI,
Maxwell and Polly Peck affairs, all of which involved claims against professionals.
This trend is likely to continue. Solicitors should therefore be alive to the possibility of
a civil claim.

There are no civil claims that equate directly to the criminal offences of theft and
handling stolen property but there are established legal principles that can be used to
recover money or property. In particular, a victim may have claims against third
parties involved in money laundering for constructive trusteeship; money had and
received; and tracing in equity or conspiracy.

The law of constructive trust and the circumstances in which liability can arise are
complicated. This chapter aims to give guidance on how civil liability for breach of a
constructive trust can arise and offers practical guidance on how to reduce the risk of
liability. This Guidance is no substitute for appropriate legal advice.

Constructive trusteeship

5.4

‘Trusteeship’ here does not connote an orthodox trust involving a trust deed or a
settlor and beneficiaries. Rather, in certain circumstances the courts will impose on
an intermediary a liability to repay, as constructive trustee, the monies claimed by a
claimant. For liability to arise, there must be "trust" monies. A trust relationship
arises whenever a person, the trustee, is compelled in equity to hold property for the
benefit of some person or persons, the beneficiary, or for some purpose other than
his own. In certain situations (but by no means all) there will be a fiduciary
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5.5

5.6

relationship between a solicitor and his client." Further, negligence or breach
of contract by a fiduciary will not necessarily amount to breach of a fiduciary

duty — it is breach of a fiduciary obligation (often by disloyalty or infidelity by

the fiduciary) that gives rise to a constructive trust.

Conventionally, liability as a constructive trustee can arise in two situations:

(a) where a person ‘receives and becomes chargeable’ with trust property -
commonly called ‘knowing receipt’

(b) where a person ‘assists with knowledge of a fraudulent and dishonest design
on the part of the trustees’ - historically referred to as ‘knowing assistance’,
but more accurately referred to as ‘dishonest assistance’.

There are differences between these two heads of liability. The main difference
concerns ‘knowledge’ for the purposes of founding liability and in particular whether
or not an element of dishonesty is required. An intermediary will be trustee of funds
laundered after acquiring the requisite degree of knowledge.

Knowing receipt

5.7

5.8

Liability for ‘knowing receipt’ is receipt-based. The cause of action is restitutionary
and is available only where the defendant received or applied the monies in breach
of trust for his own use and benefit. Dishonesty is not an essential ingredient of

the claim. The claimant must show:

(a) a disposal of his assets in breach of fiduciary duty or breach of trust;

(b) the beneficial receipt by the defendant of assets which are traceable as
representing the assets of the claimant; and

(c) knowledge on the part of the defendant that the assets received are traceable
to a breach of fiduciary duty which makes it unconscionable for the defendant
to retain the benefit of those assets.

Element (b) is perhaps the most significant, since in many cases a solicitor will not be
in receipt of the monies for his own benefit. A solicitor receiving money into client
account and therefore effectively acting as agent for the client and paying it away as
part of a transaction does not receive the trust monies for his own benefit. He must
also account to the client for interest earned on those monies whilst in his hands. The

! Bristol & West Building Society v Matthew [1996] 4 All ER 698 at 710 where this issue is examined at some

length.
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position is different where the solicitor receives the money and applies it in payment
of fees — this would constitute beneficial receipt of the monies.

5.9 Element (c) requires a defendant to have knowledge that the funds received are
traceable to a breach of trust. The level of knowledge required has given rise to a
substantial body of case law — in particular, whether actual knowledge is required or
whether constructive knowledge is enough. That case law suggests that knowledge
could derive from:

(a) actual knowledge;
(b) wilfully shutting one's eyes to the obvious;

(c) wilfully and recklessly failing to make such inquiries as an honest and
reasonable man would have made;

(d) knowledge of circumstances which would indicate the facts to an honest and
reasonable man;

(e) knowledge of circumstances which would put an honest and reasonable man
on inquiry.

The first three categories are regarded as constituting actual knowledge, the
latter two as constructive knowledge. However, more recently the Courts
have moved away from the distinction between actual and constructive
knowledge, preferring instead to adopt a test of whether the recipient's state
of knowledge was such as to ‘make it unconscionable for him to retain the
benefit of the receipt’.2

5.10 As a general rule, solicitors are entitled to act on the basis that their customers are
honest. In relation to a bank it has been stated that:

"Account officers are not detectives. Unless and until they are alerted to the
possibility of wrongdoing, they proceed, and are entitled to proceed, on the
assumption that they are dealing with honest men."

Dishonest assistance

5.11 This head of liability is also commonly referred to as ‘knowing assistance’ or
‘accessory liability’. The elements of liability are:

2 BCCl v Akindele [2000] 4 All ER 221 at 235
% Macmillan Inc v Bishopsgate Investment Trust plc (No 3) [1995] 1 All ER 747 at 783
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(a) A breach of trust or fiduciary duty by someone other than the defendant in which
the defendant assisted,;

(b) where in doing so the defendant acted dishonestly;

(c) resulting in loss.

5.12 There are any number of ways in which a breach of trust or of fiduciary duty might
arise. The breach of trust can be innocent rather than dishonest*, although in the
context of money laundering this is unlikely.

5.13 Assistance is essentially a factual issue, involving an examination of the accessory's
conduct and state of knowledge. The case of Agip (Africa) Ltd v Jackson® concerned
a firm of accountants but illustrates that assistance for these purposes is likely to
include activities that give rise to liability under section 328 POCA. In this case the
defendant accountants formed companies in the Isle of Man with nominal share
capital and served as directors. The companies opened bank accounts, received
and made payments and were then liquidated. These were considered to be types of
assistance for the purpose of this liability.

5.14 Itis now clear that the accessory must have acted dishonestly® in the sense that his
conduct falls below what is required of an honest solicitor in the circumstances.
Honesty is judged objectively and inferences can be drawn where, for example,
someone deliberately closes his eyes or ears, or deliberately fails to ask questions in
case he learns something he would rather not know.’

5.15 Suspicion falls a long way short of knowledge required to establish constructive trust
liability. In a recent Court decision a judge made clear that the bank's suspicions
about its customer, based on intelligence but not hard evidence, were not sufficient to
give rise to constructive trust liability even though a report to NCIS was considered
necessary.® However, each case must be judged on its own facts and there are risks
which are difficult to quantify until this issue is finally determined in court.

4 Royal Brunei Airlines v Tan [1995] 2 AC 378
®[1990] Ch 265
6 Royal Brunei Airlines v Tan [1995] 2 AC 378
" Twinsectra Ltd v Yardley [2002] 2 AC 164
8 The Governor and Company of the Bank of Scotland v A Limited [2000] All ER (D) 864
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5.16 Care is needed when acting for Politically Exposed Persons ("PEPS") which includes
senior political figures, their immediate family and close associates. A broad
definition of PEPs is that they are individuals who are or have been entrusted with
prominent public functions. Such persons may abuse their public powers. Business
relationships with individuals holding important public positions and with persons or
companies clearly related to them may expose a service provider to significant legal
and / or reputational risks. Particular care should be taken if the amounts involved
are in excess of the expected legitimate wealth of the person in question and where
that person is from a country where corruption is said to be prevalent.

Practical issues

5.17 It is obviously difficult to prove a defendant's state of knowledge. A disclosure report
to NCIS will provide useful evidence and it has been suggested that the fact that a
disclosure report has been made could increase the risk of constructive trust claims.
This risk cannot be completely ruled out. It is the Law Society's view that a solicitor's
risk of constructive liability will be lowered rather than increased by making an
immediate disclosure to NCIS. This is because the disclosure report is likely to be
seen as a badge of honesty. Similarly, assessing money laundering risk and reacting
appropriately are likely to be regarded as badges of honesty and reduce the risk of
constructive trust liability.

5.18 The courts may give directions to trustees as to the administration of the trust. Itis
unlikely that a firm acting in accordance with such directions would be liable as
constructive trustees. The case of Finers —v- Miro® is an example of where this
procedure was followed. This procedure should only be used in cases of real need.
This is because the danger for solicitors making such applications is that they have to
furnish the Court with evidence that they are constructive trustees. This could be
relied on by the victim of the wrong in mounting a claim against a solicitor. An
alternative is that solicitors consider seeking a binding declaration under Civil
Procedure Rules, Part 40.20.

5.19 Two further notes of caution should be also be considered:

(a) A solicitor should not as a matter of knee-jerk reaction report a matter to
NCIS, simply in order to provide protection against a claim in constructive
trust. If in fact there is no reasonable basis for the solicitor's suspicions of
money laundering then a report to NCIS should not be made.

® Finers and Miro [1991] 1AIIER182
76



Money Laundering: Guidance for Solicitors (Pilot — January 2004)

(b) Even where an NCIS report is appropriately made, appropriate consent to
continue dealings does not by itself absolve solicitors of the need to satisfy
themselves that they are conducting themselves as an honest person would.

Negligence

5.20

5.21

5.22

5.23

Delays between making a report to NCIS and receiving appropriate consent can lead
to solicitors fearing that their clients matter may be damaged or lost, which in turn
might lead to fears of a negligence claim,

The only reported case of which we are aware of a civil action instituted by a
customer against an intermediary as a result of delays in processing instructions as
A —v- Bank of Scotland [2002] 1 WLR 751. In that case the delay was exceptional
and arose after the bank obtained an order freezing the customer's bank account.
The bank was concerned about tipping off liability. The guidelines in this case and in
the case of C v § 1999 (2 All ER ) 343 promulgated by the Court of Appeal for
dealing with the risk of tipping off liability could be equally relevant to situations where
there is a perceived risk of civil action.

The absence of reported decisions about cases involving claims against
intermediaries may suggest that the risks of civil action consequent upon delay
should not be overstated. The risk will be minimised by making NCIS aware as soon
as possible of concerns over a possible civil action or complaint. These concerns
should be explained to NCIS over the telephone and the disclosure report should be
submitted by fax under a covering letter which explains the concerns and the reasons
for it. NCIS should be told of any developments which affect the risk of a complaint
or civil action and should be pressed on a regular basis to deal with the disclosure —
see paragraphs 7.17 — 7.20 “fast-track" reporting procedure. NCIS will fast track the
disclosure and try to ensure that it is processed within a shorter timescale than usual.
If despite your efforts appropriate consent is not provided within the timescale you
require you should consider seeking legal advice, and whether you should notify your
insurers. Insurance companies have their own nominated officer, and if possible
solicitors should contact the nominated officer to explain the reasons for the
notification. In case of doubt, particularly in relation to the tipping-off offence, contact
Professional Ethics.

See chapter 8 on the Law Society’s procedure for dealing with complaints about
solicitors who experience delay because of money laundering concerns.
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Chapter 6 Practical help

This chapter is divided into three parts:

Part 1

Part 2

Part 3

Part 1

6.1

6.2

Procedures to forestall and prevent money laundering
Risk Assessment

Suspicion

Procedures to forestall and prevent money laundering

Under the ML Regulations 2003 Regulation 3, all firms in the regulated sector must
establish such procedures of internal control and communication as may be
appropriate for the purposes of forestalling and preventing money laundering. This
means that each firm must consider how it conducts its practice, and whether (in
addition to the arrangements for reporting and training discussed in paragraphs 3.16
— 3.27 of this Guidance) there are any procedures which should be introduced to
satisfy this Regulation 3 requirement.

In making this risk assessment, it may be helpful for firms to consider the following in
relation to each area of its practice:

How well do the fee earners know their clients? For example, where the firm
does one-off transactions for clients, or where the firm does not meet its clients,
do further procedures need to be introduced so that the firm is reasonably
satisfied as to the bona fides of its clients? Are there any other categories of
client where fee earners should routinely ask for more information than they
obtain at present?

Although there is no obligation on fee earners to know the source of their clients’
funds, are they sufficiently aware of the warning signs which might make them
suspicious as to whether the funds arise from a legitimate source? In such
cases, are procedures in place to ensure that fee earners make enquiries to
satisfy themselves that there are no reasonable grounds for suspicion?

Do all fee earners have a reasonable understanding of the transactions on which

they are advising? Is further supervision required, or should further training be
given, to prevent the firm from unwittingly being used to launder criminal
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6.3

Part 2

6.4

proceeds? Are there any areas of the practice in which the work should be
carried out only by senior staff?

e Does the firm receive payments in cash from clients? If so, should it introduce a
policy whereby there is a maximum sum which will be accepted in cash? If so,
should this be pointed out in literature for clients (for example in a client care
letter or terms and conditions of business)? See guidance on use of client
account at paragraphs 6.23 to 6.31.

o Does the firm ever receive payments from, or make payments to, countries on the
FATF list of Non-Co-operative Countries and Territories (see Annex 12)? If so,
should the firm adopt procedures to ensure that all such payments are given
special consideration in an effort to spot any potential money laundering in
advance?

e Are all persons in the firm, including all new arrivals, who handle client business
or monies aware of the warning signs in relation to money laundering and the
identity of the firm’s nominated officer ? Do they know what to do if they know or
suspect money laundering by a client, the other side or a third party? If not does
there need to be a greater degree of supervision or training?

¢ Can the firm rely on staff to maintain the procedures which are established or
should there be some kind of monitoring, and if so how should this be carried
out?

The procedures for each firm will vary. For example some firms may wish to
introduce check list forms in some areas while others will not - but in all cases the
emphasis should be on staff being able to analyse the information they receive and
act appropriately in accordance with the procedures. As with all procedures, firms
will wish to review their practices from time to time, along with Law Society Guidance,
to consider whether their procedures need to be changed or extended to cover new
aspects or areas or methods of working.

Risk assessment

It is recommended that firms adopt a risk based approach when considering what
AML procedures to implement. Risk based means judging the risk and devising
procedures proportionate to it. The success of any AML procedures will in part
depend upon whether they are sufficient to identify situations which pose a high or
low risk of money laundering, and yet are flexible enough to adapt where appropriate.
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6.5

6.6

6.7

6.8

6.9

Even for law firms who are not obliged strictly to comply with the ML Regulations
2003, assessing the money laundering risk brought about by clients may help prevent
damage to reputation resulting from a criminal or regulatory investigation, as well as
civil liability. The money laundering risk needs to be considered by all firms
regardless of the type of legal work they undertake.

Assessing risk can be difficult, and some of the issues which should be taken into
consideration are explored in this chapter. Risks also change over time, which
means that procedures need to be regularly reviewed. Simple forms for your staff
can help focus minds, the emphasis should be on staff being able to analyse the
information they receive and act appropriately. This may involve asking more
questions and/or consulting their nominated officer or line manager.

The advantages of a risk based approach are:

e a more effective use of resources;

¢ targeting the more vulnerable areas of business;
o the ability to react to changes in risk.

Where appropriate, AML procedures should place barriers between prospective
clients and the services you provide. To cross those barriers successfully clients will
need to provide sufficient information about themselves and their instructions to give
you the confidence you need to act for them. The extent of the barriers you put in
place will depend upon the assessed level of money laundering risk. If the initial
information which clients provide is insufficient, more information will be needed. In
some cases the information provided at the outset may lead to a suspicion of money
laundering, in which case consideration will need to be given to whether a report
should be made under POCA, see chapter 2. In other cases the developments which
happen in the clients matter might give rise to the solicitor asking more questions, or
to form a suspicion. When sufficient information is known it is for the solicitor’s own
professional judgement whether he is suspicious.

It should not be forgotten that many enquiries are made by solicitors of their clients
routinely to ensure that they are in a position to advise their clients and properly
effect their instructions. Answers to these enquiries may assist firms with their
assessment of the client and the retainer. Such enquiries may include general
information about where a client lives, perhaps their occupation, and why they want
to enter into the transaction. The commercial rationale for the transaction is also an
issue often discussed by solicitors with their clients, and it may also help with
assessing the money laundering risk. Solicitors need to obtain information simply to
ensure that they understand their clients requirements and to manage their own
commercial and insurance risk.
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6.10

6.11

6.12

6.13

It can be helpful to review the areas of work which firms undertake, and think about
whether services they provide might be helpful to a money launderer. For example,
matters involving the transfer of money or property would usually be considered at
risk of money laundering, but other legal areas can also be vulnerable, such as
advising about forming companies or trusts. However, although broad assessments
of different departments can be helpful this can only ever be a first step because
clients and their cases need to be assessed individually and continuously. Even if
preliminary checks are made of clients, staff must remain vigilant. It can also be
helpful to assess the risk posed by different clients. Higher risk current or future
clients may need to be asked more questions, beyond the basic identification
requirement, dependant upon the level of assessed money laundering risk.

Cash businesses can sometimes be used as a method of money laundering.
Therefore if a client runs such a business, especially if profits from the business are
funding the transaction you are dealing with, this might necessitate more questions.
This would be especially relevant if other warning signs are evident, e.g. the business
is in a suspect jurisdiction; the profits from the business are higher than might be

expected.

Suspicion should never be based solely on stereotypical images of certain groups or
categories of people.

Key messages to all staff are:
e don’t cut corners;
o don’t be afraid to ask questions, either of a client or colleagues;

e do approach the firm’s procedures with common sense.

Warning signs

6.14

Identifying basic warning signs can be helpful to firms, although it should always be
borne in mind that methods of undertaking legal work, as well as money laundering
techniques, change over time. For this reason it is impossible for any warning signs
to be totally comprehensive. Real money laundering situations can also involve a
combination of warning signs, and variations upon them. The Law Society’s Warning
Card to solicitors about money laundering is at Annex 5.
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The secretive client

6.15

Although it is not always necessary for solicitors to have face to face contact with
their clients, dependant upon the circumstances, excessively obstructive or secretive
clients might cause solicitors to be suspicious.

Unusual instructions

6.16

6.17

6.18

6.19

Unusual instructions can give rise to concerns because they are unusual in
themselves, or because they are unusual in the light of the work usually undertaken
by the firm.

Taking on work which is outside the firms normal range of expertise can be risky, not
only in terms of potential negligence claims, but also because money launderers
might decide to use such firms to avoid answering too many questions. An
inexperienced solicitor might be more easily influenced into taking steps which a
more experienced practitioner would not contemplate. Solicitors should be
particularly wary of instructions in niche areas of work in which the firm has no
background, but in which the client purports to be an expert. Solicitors should advise
their clients about how cases develop, not vice versa.

If your client is based a long way from your offices think about why you have been
instructed. For example have your services have been recommended by another
client, or is the matter based near your firm, e.g. a client relocating to a property near
your offices. Making these types of enquiries makes good business sense as well as
being a sensible anti money laundering check.

Clients whose instructions, or cases, change in unexpected ways might also be
suspicious, especially if the changes are inexplicable. Such changes can occur at
any stage of a retainer, which is why continuing vigilance is key. For example, if a
client deposits funds in your client account, but then aborts the transaction for no
discernible reason, this might be cause for concern. Again, a client may tell you that
funds are coming from one source, and at the last minute the source may change,
Why?

Unusual settlement requests

6.20

Disputes which are settled too easily could give cause for concern, as can loss
making transactions where the loss is avoidable.
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6.21

6.22

Solicitors should also be wary about dealing with money or property where there is a
suspicion that money or property being transferred in order to avoid the attention of a
Trustee in Bankruptcy, Inland Revenue, or a law enforcement agency.

Settlements paid in cash, or paid direct between parties, might also be suspicious.
For example, cash being passed between vendors and purchasers, perhaps at a
property auction, might lead to concerns about mortgage fraud or tax evasion if
inadequate explanations are given.

Use of client account

6.23

6.24

6.25

6.26

Putting dirty money through a solicitor’s client accounts can clean it, whether the
money is sent back to the client, on to a third party, or invested in some way.
Introducing cash into a banking system can be part of the “placement” stage of
money laundering. Therefore cash can be a warning sign. It can be helpful | to think
about how the client account could be misused. Client account should only be used
for holding client money when necessary to effect legitimate transactions for clients,
or for a proper underlying legal purpose.

Solicitors should not be providing a banking service for their clients. However, the
change from holding client money for a legitimate transaction to acting more like a
bank can be subtle. For example, proceeds of sale are left with your firm to be used
to make certain payments. At first payments are to mainstream loan companies, but
they soon change into making payments to more obscure recipients, including private
individuals. It may be impossible, or at least very difficult, to check the bona fides of
these recipients.

Proceeds of crime can arrive through the banking system. Accounts staff have their
part to play in monitoring whether the funds they receive on behalf of a client come
from an unusual source. For example, if monies are received from a company, the
client might be a director of the company which is a reasonable explanation so long
as they have has the authority to use the money in this way. However, other sources
of finance might lead to further enquiries, especially if the client has not mentioned
what they intend to do in advance. If a decision is made to accept funds from a third
party, perhaps because time is short, enquires might properly be made of how and
why the third party is helping with funding.

Solicitors should think carefully before disclosing their bank account details as these
allow money to be deposited into client accounts without prior knowledge. Ifitis
necessary to provide these details, perhaps because of the timetable for the
transaction, consider asking clients where the funds will be coming from, e.g. in an
account in their own name, from the UK or abroad? Asking these questions makes
good administrative sense because it prevents the problems some firms have with
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6.27

6.28

6.29

6.30

linking the money they receive with individual clients, e.g. if money is received from a
company account rather than an individual one. Asking questions before providing
account details may also give firms a chance to consider whether they want to accept
the funds from any source which gives cause for concern.

Although solicitors cannot control their client account details being passed on by
clients to third parties, reducing the circulation of the account details may lessen the
risk, as might asking clients only to use the account details themselves for previously
agreed purposes, i.e. not to be given to unknown third parties.

There is no requirement always to make enquiries as to the source of funding of
other parties to a transaction on which you are acting for a client. However, you must
always be alert to the warning signs and in some cases you will need more
information.

In certain circumstances “cleared funds” will be essential for transactions, and clients
may want to produce cash, in order to meet a completion deadline. Solicitors will
need to assess the risk in these cases, and may need to ask questions. They should
also be cautious about handling large amounts of actual cash.

Remember you may still be assisting a money launderer even though no money
passes through your firm’s bank accounts.

Suspect territory

6.31

6.32

6.33

Some jurisdictions have not brought their anti money laundering procedures into line
with the international community, and for that reason they can pose a greater risk of
money laundering. Reference can be made to the Financial Action Task Force
(www.oecd.org/fatf — Annex 12) which produces up to date information about different
countries. In particularly high risk situations special consideration might be whether
the client appears on the Terrorist lists, or whether funds are going to be sent to
somebody on the Terrorist list, (see chapter 2 paragraph 2.43).

Be particularly cautious if a client is introduced through an overseas bank or a third
party based in a country where the production of drugs, drug trafficking, or terrorism
may be prevalent.

Take care if funds are being routed into and out of the UK without a logical

explanation, especially if this is done at speed through different accounts or
institutions.
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6.34

Part 3

6.35

6.36

Politically Exposed Persons® can pose a greater risk of money laundering, and tend
to be resident, or have close association with, suspect territories. They are people
whose position can attract publicity beyond the borders of their own country and
whose financial circumstances may be the subject of public interest. Firms who
regularly work for these types of clients may consider purchasing their own specialist
electronic database. However, even for this limited category of solicitors firms,
electronic databases are not a Law Society requirement. See Annex 16 for
information regarding the sources of information, some free, some not, much of it on
the internet.

Suspicion

For the money laundering offences under POCA the prosecution have to prove that
an accused person had:

¢ knowledge of money laundering; or

e suspicion of money laundering.

It should be noted that in the money laundering offences (under sections 327, 328
and 329) the knowledge or suspicion relates to something quite specific. It must be
knowledge or suspicion that property constitutes or represents a person's benefit
from criminal conduct as defined in section 340(2). For there to be an offence under
one of these sections, the property in question must be property which has been or
may be the subject of an act of concealing, etc, (under section 327), an arrangement
for acquisition, retention, use or control (under section 328), or acquisition, use or
possession (under section 329).

Knowledge means actual knowledge. The limited circumstances in which
"knowledge" may extend beyond actual knowledge are best defined in Archbold
(2004) at paragraphs 17 — 49:

"There is some authority for the view that in the criminal law "knowledge" includes
"wilfully shutting one's eyes to the truth": see, e.g. per Lord Reid in Warner v.
Metropolitan Police Commr [1969] 2 A.C. 256 at 279, HL,; Atwal v Massey, 56
Cr.App.R. 6, DC. However such a proposition must be treated with great caution.
The clear view of the courts at present is that this is a mater of evidence, and that
nothing short of actual knowledge (or, in the case of dishonest handling, belief) will
suffice."”

1 PEPs are individuals who are or have been entrusted with prominent public functions. Such persons may abuse their public
powers. Business relationships with individuals holding important public positions and with persons or companies clearly
related to them may expose a service provider to significant legal and / or reputational risks.
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6.37

6.38

6.39

6.40

6.41

6.42

6.43

Suspicion has been defined as requiring a degree of satisfaction, not necessarily
amounting to belief, but at least extending beyond speculation as to whether an event
has occurred or not. Suspicion does not require knowledge or suspicion of the exact
nature of the underlying criminal activity which generated the dirty proceeds or
“criminal property”.

A subjective test for suspicion will apply (i.e. did the accused person have knowledge
or suspicion), for the "principal" offences of concealing, arranging or acquiring
"criminal property", and is one of the tests for the failure to report offence. The
subjective test will apply to the separate offence for nominated officers working
outside the regulated sector who fail to report.

The failure to report offence for the regulated sector and the separate offence for
nominated officers in the regulated sector who fail to report also impose, in the
alternative, the new objective test for suspicion, i.e. were there certain factual
circumstances, from which an honest and reasonable person engaged in a business
in the regulated sector would have inferred knowledge or formed the suspicion that
another was engaged in money laundering.

A court considering a prosecution for an offence under section 330 or section 331
brought under the objective test for suspicion must take into consideration any
Treasury approved industry guidance. This pilot edition of the Law Society’s
Guidance is not formally approved by the Treasury for this purpose. In the past the
prosecution has used Law Society guidance and warning cards against solicitors
charged with money laundering or mortgage fraud offences and the courts have
taken this material into consideration. Accordingly this Guidance may be taken into
consideration by the courts.

Whether a solicitor has a suspicion in any given situation is a matter for their own
judgement, although talking over the issues with Professional Ethics or taking
specialist legal advice may help. In some cases asking more questions will be
appropriate.

In assessing whether a suspicion exists, it is important that the person deciding
whether or not to report has access to all information held by the firm. This is one
reason why the nominated officer should be a senior staff member with sufficient
authority.

Identifying causes for concern, and even listing them, can help focus minds. It can

also be helpful to think about who is the suspected party(ies) and what is known
about them. If your conclusion is that your own client is innocent, you may have to
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6.44

6.45

6.46

6.47

6.48

consider referring them for specialist advice on their own position if they themselves
may be in danger of committing one of the principal offences.

One important point to consider is whether a suspicion has already been formed or
whether you simply have cause for concern in which case you should ask the client,
or others, more questions which may allay any concerns. This will of course depend
on what is already known, and the ease with which more enquiries can be made
without the risk of tipping of.

The thought processes which need to be gone through after an initial cause for
concern has been raised will alter, but can include:

¢ What is the cause for concern?

e Does your cause for concern relate to money, assets, or property which are the
subject of a transaction?

e Is the cause for concern a lack of knowledge or understanding? If so, make
enquiries, e.g. client does not appear wealthy but is buying a second home.

e Is your cause for concern based on fact, or rumour and gossip? For example,
you may be aware that your client has a previous conviction for an acquisitive
crime, which might lead you to question whether the money the client is using is
profit from that crime. Alternatively, if the source of the information is more
dubious, perhaps an obscure internet site, it may be necessary to verify the
information through a better source.

Asking probing questions, especially of established clients, can be difficult. It may
help to explain to clients at the outset of new matters that there are new legal
requirements on professionals which must be fulfilled. The public are increasingly
asked for identification evidence and other information when they access financial
and other services, and this will hopefully mean that solicitors clients are used to
these types of requests.

One of the roles of the nominated officer is to advise staff unsure about the next step.
Taking a second opinion can help as the second person may have more distance
from the client, perhaps by not even meeting them, so could provide a more objective
opinion.

In some cases it may also be helpful to ask clients how they are financing their
transaction. This is also sensible business practice. For example, if you have been
drawing up tax returns for your client for many years showing a moderate income and
your client unexpectedly instructs you on a very large property purchase this should
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prompt you to explore with the client how the purchase will be funded. If no
satisfactory explanation is forthcoming, or if the explanation does not fit the facts as
you believe them to be, then this may be reasonable grounds for suspicion of money

laundering.
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Chapter 7 — Dealing with the National Criminal Intelligence Service

Introduction

7.1

7.2

7.3

7.4

7.5

In this chapter the role of NCIS in the reporting and intelligence gathering processes
is explained, as well as its obligations in giving appropriate consent under POCA, see
chapter 2. Solicitors who need to make external money laundering reports will
usually have contact with NCIS.

NCIS has a number of business areas:

¢ the provision of intelligence to UK law enforcement agencies. NCIS is also the
gateway for information to be supplied by the UK to international financial
intelligence units and law enforcement agencies;

o the supply of operational intelligence about the most difficult and dangerous
criminal organisations. NCIS produces an annual assessment of the threat to the
UK from organised crime which forms the basis on which national priorities for
law enforcement and crime prevention are set; and

e production of intelligence “know-how” products for law enforcement, e.g. research
into criminal trends to assist investigations.

The Financial Intelligence Division of NCIS is staffed by police and customs officers
and Inland Revenue officers, as well as civilian staff. It has recently received extra
resources to help cope with the anticipated increase in reports following the
introduction of POCA and the implementation of the Second European Money
Laundering Directive through the ML Regulations 2003. There are designated staff
who have been given special responsibility to deal with reports made by solicitors.

The Law Society regularly liaises with NCIS to explain the work and problems
encountered by solicitors and their clients. Professional Ethics can help solicitors in
dealing with NCIS in particularly difficult or urgent circumstances, although solicitors
should initially try and resolve such problems direct with NCIS.

NCIS has a duty desk which can advise on the practical aspects of making reports
and on the progress of reports which have already been made. However, the duty
desk cannot give advice about whether a report should be made, issues connected
to legal professional privilege, or about other issues concerning solicitors’
professional duties. If a nominated officer is unsure about whether to make a report
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he should discuss general conduct issues with Professional Ethics, (0870 606 2577)
or seek specialist legal advice.

Making a report

7.6

7.7

Careful presentation of reports will assist both NCIS and solicitors, especially if
“appropriate consent” is required in accordance with section 335 of POCA. Although
it is not necessary for reports to cite the section numbers under which a report is
being made, it can be helpful for the party making the report to be clear in their mind
whether they are reporting because of a principal money laundering offence (sections
327- 329), or under one of the failure to report offences, or both. If a report is being
made under one of the principal offences, appropriate consent may be relevant,
which may affect how the report is laid out. A firm’s nominated officer will usually be
the appropriate person to make a report and deal with any subsequent contact from
NCIS or a law enforcement agency.

The following paragraphs contain information and practical advice on dealing with
NCIS.

¢ Reports must be made to the Financial Intelligence Division of the NCIS in
writing, not over the telephone. Reports can be posted or faxed to the Financial
Intelligence Division; The National Criminal Intelligence Service, Economic Crime
Unit, P.O.Box 8000, London SE11 5EN; fax number 020 7238 8286

o ltis helpful to telephone the NCIS duty desk to confirm that a disclosure is about
to be made, and the basis for the disclosure. This can be particularly helpful
where solicitors are seeking “appropriate consent”. The duty desk is manned
between 9.00am-5.00pm Monday to Friday, telephone number 020 7238 8282.

o Reports can be made by letter or by using the NCIS standardised reporting form,
available from www.ncis.co.uk/disclosure.asp. Typing reports can help with
legibility, and therefore speed of response;

o A compulsory reporting form may be introduced in the future by the Home Office.
If so it will be publicised by the Law Society, and will be available from the NCIS
and Law Society websites;

e Reports should include as much information as possible about the suspected
person or organisation, e.g. full name, address, telephone numbers, passport

details, date of birth;

e Persons making reports should also include their own contact details;
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NCIS has been known to reject reports in which a reason for suspicion has not
been provided. In explaining the reasons for suspicion you may include an
explanation of the background to the retainer, making clear the identity of the
suspected person or organisation and why there are suspicions surrounding
them. Taking time to set out clear reasons should help the NCIS respond more
quickly;

It is not necessary, or always possible, to provide details about the underlying
criminal behaviour that lead to the dirty money or property. However, if there are
suspicions about a certain type of criminal activity, these can be explained in the
reasons for suspicion section;

If known, providing details of any account in which suspected funds are currently
held, or description of the criminal property and estimated value, can be helpful.
In some cases, the suspected funds are being held in a solicitor's own client
account;

If a solicitor wishes to carry out a transaction that would otherwise be a
“prohibited act” under one of the money laundering offences in section 327, 328
or 329, and so requires “appropriate consent” under section 335 of POCA, this
should be made clear early on in the report itself. It would also be prudent to
make this clear on a fax header sheet. This is particularly important where
appropriate consent is required earlier than the end of the notice period (7
working days starting the day after a report has been made). Clear information
about any timetable should also be included, e.g. completion date for a
conveyance, or a court deadline. It can also be helpful to provide the NCIS with
an explanation of the relevant legal process, see paras 7.18 to 7.21 on "Fast-
Track".

If relevant, include in reports why the confidentiality of the reporting party, and/or
the contents of the report itself, is important. If you fear reprisals of any type if
the information were to be revealed, explain why;

It is inappropriate to include general comments about the money laundering
legislation in reports;

Firms that anticipate making over 200 reports per annum may want to consider
subscribing to the NCIS Moneyweb IT system which allows reports to be
submitted electronically. Further details about Moneyweb can be obtained from
the NCIS Money web team via 020 7238 8280/2888/3691.

Solicitors must ensure that they keep a copy of the report which they have
submitted, as well as careful notes of all contacts which they subsequently have
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with NCIS or law enforcement agencies. These records should be kept on a
separate file by the nominated officer. It would be prudent for these records to be
kept by the nominated officer for as long as the transaction and identity records
are kept, and probably longer as it can sometimes take many years before an
investigation comes to fruition.

NCIS Procedure

7.8

7.9

7.10

NCIS reports are usually forwarded to the relevant law enforcement agencies within
24 hours of receipt, especially if urgency is required. Where a law enforcement
agency is already investigating the suspected person or organisation, the new report
will normally be sent to them. However, if there is no current investigation, the law
enforcement agency with either the territorial or jurisdictional responsibility for the
suspected individual or organisation is likely to be sent the report.

Reports forwarded by NCIS are dealt with by specialist law enforcement officers
registered with NCIS. At the time of the publication of this Guidance training is
underway to ensure that all such officers have completed a training programme
developed by the Asset Recovery Agency Centre of Excellence. This training
involves learning about the relevant legislation, including the previous money
laundering legislation as well as Part 7 of POCA. NCIS are also considering whether
in some categories of case, consent could be given by NCIS alone.

NCIS usually sends an acknowledgement letter in all cases, and then has
standardised letters which it sends to parties who have made reports. These can:

o refuse appropriate consent; or

e provide appropriate consent; or

e acknowledge receipt of the report. This letter will be used, for example where
there is no necessity for appropriate consent such as post transaction reports.
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7.11 Table explaining NCIS processes

Financial Intelligence Division
A report is received into NCIS

Assessment
The report is assessed and a decision made as to
whether to mark the matter for the fast track.

Searching
NCIS databases are searched for any information related to the Fast Track _ _
report received. This process may involve flagging an In cases of emergency reports can be faxed 1mmed1ately by
individual or organisation as being the subject of a current law NCIS to the LEA Wlth NCIS d‘atabases.bemg checked
enforcement agency investigation which means that the retrospectively for information.
disclosure is sent to personnel dealing with that investigation

Law Enforcement Agency

/ \

Inland Revenue International
. . . Financial Intelligence
Police Forces Financial Unit
Scottish HM Services nits
Drug Customs &  \ \ hority (Egmont Group)
Enforcement Excise
Agency
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Appropriate consent

712

7.13

7.14

7.15

7.16

Chapter 2 explains the appropriate consent requirement and the duration of the
statutory notice and moratorium periods. Expiry of a time period can amount to
appropriate consent.

Where a pre-transaction report is made, the solicitor will need to wait for appropriate
consent or the expiry of one of the time limits before completing the transaction. In
these cases, solicitors should include, in their reports, a description of the steps
which would usually be taken in the transaction with the expected timescale. The
standardised letter from NCIS granting appropriate consent can then be interpreted
by the solicitor recipient in the light of this information.

Nominated officers risk committing an offence which can carry five years
imprisonment and/or or a fine if they provide appropriate consent to all their own staff
without having either:

. made a disclosure to NCIS and received appropriate consent from NCIS; or

° made a disclosure to NCIS and been granted appropriate consent because of
the elapse of the notice and/or moratorium periods.

Where appropriate consent is required NCIS will usually liaise with the law
enforcement agency about whether appropriate consent should be supplied or
withheld. In the majority of cases it is likely that appropriate consent will be
forthcoming in relation to transactions that take place in the UK, but there may be
more difficulties where the monies are moving offshore. Solicitors must obtain
appropriate consent in order to continue with a transaction as otherwise they risk
committing a criminal offence under sections 327,328 or 329. NCIS and law
enforcement agencies will approach the issue of appropriate consent on a case by
case basis and NCIS coordinate the provision or refusal of appropriate consent in
liaison with law enforcement agencies. All enquiries about appropriate consent
issues should be directed to NCIS. Law enforcement agencies may also contact
those who have made reports for further information.

If appropriate consent is refused the solicitor will be unable to deal with any
suspected criminal property and the law enforcement agency may initiate restraint
and/or confiscation proceedings under POCA. However, the solicitor may continue
acting after the expiration of the moratorium period if there is no court order
prohibiting this.
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7.7

In some circumstances solicitors may be in particular difficulty about what to say to
their clients, or other parties, e.g. whilst they are waiting for consent. It can be helpful
for the view of law enforcement to be sought on this practical dilemma. Solicitors
should keep comprehensive records of all advice they receive. The NCIS guidance
which appears at Annex 4 also covers this issue, as does the Law Society guidance
on P v P, Annex 3. Neither of these documents constitutes legal advice.

Fast Track

7.18

7.19

7.20

7.21

It is appreciated by NCIS that solicitors may require appropriate consent faster than
the statutory timetable laid out in the notice and moratorium periods.

In such circumstances the solicitor should first make telephone contact with the duty
desk at the Financial Intelligence Division (see paragraph 7.7). The solicitor should
then fax their report marking it as urgent and requesting consideration for the fast
track. All relevant information, including the necessity for tight timescales and the
potential impact of a delayed response, should be included in the report itself.

In circumstances where NCIS agree that the fast track is required the report will be
passed to the relevant law enforcement agency immediately. Once a decision has
been reached, the disclosing firm will be faxed a letter outlining the position regarding
appropriate consent. See the table at paragraph 7.11 regarding NCIS processes.

If solicitors are under pressure from their clients or third parties who are enquiring
about progress on transactions in which appropriate consent is required, they should
communicate clearly to NCIS the difficulties they are facing and the need for a
decision about appropriate consent to be made urgently. NCIS should refer their
enquiry to the law enforcement agency in appropriate circumstances.

After a report has been made

7.22

7.23

Even after a report has been made, firms should continue to be vigilant for any
related transactions or instructions that cause the solicitor concern / suspicion and
which may need to be reported. Follow up reports may need to be made because
circumstances change or develop.

If appropriate consent is withheld during the moratorium period, NCIS and/or law
enforcement agencies will usually advise the organisation which made the report why
this decision has been taken. Solicitors should not communicate these reasons to
their clients or other parties.
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7.24

7.25

7.26

7.27

The submission of a report and/or the receipt of appropriate consent is not intended
to override commercial judgement. It will be for solicitors to decide whether to
continue to act. Terminating a retainer will not in itself amount to “tipping off” but the
manner in which the retainer is terminated will be important (see Annex 3). NCIS
and/or law enforcement agencies may be able to provide some assistance to
solicitors in explaining why they no longer wish to act for a client.

There are concerns that reports may be revealed by the authorities to the suspected
person or organisation, often a solicitor's own client. NCIS would prefer all
information which they provide to law enforcement agencies to remain confidential,
and for the reports to be included in the “sensitive material” bundle of any eventual
prosecution papers. This means that the information will not automatically be
disclosed by the prosecution to the defence lawyers. However, this is at the
discretion of the prosecuting body. If the prosecuting body is sympathetic to the
discloser’s desire to remain anonymous they can mount Public Interest Immunity
arguments. On occasion prosecuting bodies have discontinued cases rather than
risk the identity of sources being revealed. The Law Society remains concerned that
there should be official assurances about how this issue will be approached.

Both NCIS and solicitors’ firms are subject to the Data Protection Act 1998 which
means that clients or others can make subject access requests under section 7.
Such a request raises the question of whether a report to NCIS should be disclosed
to the person making the subject access request. The tension between the
obligation not to “tip off’, and the individual’s right of access to all of his “personal
data” is addressed in guidance issued by HM Treasury in consultation with the
Information Commissioner (see Annex 13). Section 29 of the Data Protection Act
provides an exemption from the need to provide personal data where disclosure
would be likely to prejudice the prevention or detection of crime or the apprehension
or prosecution of offenders. The guidance says that where disclosure would
constitute a “tipping off” offence, the section 29 exemption would be likely to apply.
The guidance applies even if a suspicion has been made internally within a solicitor's
firm and not reported externally. Note that the Treasury guidance may be reviewed
in the light of recent case law on the definition of personal data.

If solicitors receive a subject access request but are in doubt as to whether the
provision of information, e.g. a copy report made to NCIS, would be likely to prejudice
an investigation or potential investigation they should approach NCIS and the
relevant law enforcement agency for guidance. Solicitors should keep records of any
steps they take in determining whether disclosure would involve “tipping off” and/or
the availability of a section 29 exemption. These records may be useful if the
solicitor is asked to respond to enquiries made subsequently by the Information
Commissioner or courts.
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7.28

Scams

7.29

7.30

7.31

7.32

7.33

7.34

It is important to note that where a piece of information is not disclosed because of
the section 29 exemption there is no obligation to tell the individual that the
information has been withheld.

Solicitors' firms, and other types of organisations, often receive letters, faxes and
e.mails which relay imaginative factual circumstances and lead to a request for bank
account details which will allow the author to transfer money to the solicitor and/or
requesting a payment from the solicitor. Such communications are often received
from abroad and are usually relatively amateurish. Some solicitors have raised
concerns that these communications may give rise to suspicions that criminal
property is in circulation, and so should be reported to NCIS under POCA.

The Metropolitan Police and NCIS refer to these communications as 419's. They
both take the view that recipients should regard them as scams with no truth in them.

Their advice to solicitors is:

. do not bother to read 419's in detail
° in no circumstances reply
. do not forward them to NCIS

However, if a solicitor's firm recognises a variation in the pattern of 419's being
received, or a 419 contains bank account details, solicitors may report the matter to:

SCD6 Intelligence Unit
Wellington House

67-73 Buckingham Gate

London

SW1E 6BE

e.mail: fraud.alert@met.police.uk

The position may alter if there is knowledge or suspicion that money has actually
changed hands in which case it may be relevant to consider the reporting obligations

under POCA.

There is no professional conduct requirement to report 419’s to the Office for the
Supervision of Solicitors.
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Chapter 8 The Law Society's role

Introduction

8.1

8.2

8.3

8.4

8.5

The Law Society's Regulation Directorate has a dual function in dealing with
solicitors and the AML regime.

Professional Ethics provides a confidential advice service for solicitors and their staff
about the professional conduct rules. Professional Ethics also gives general
guidance upon areas of law which may affect solicitors’ professional duties, such as
money laundering.

Professional Ethics may be able to assist with matters such as:

(i) talking through a particular problem being encountered by a solicitor.
Discussing matters with a Professional Ethics Adviser may help solicitors with
their decisions about whether they are suspicious, and whether they need to
report matters to NCIS.

(i) general guidance about the legislation, although solicitors who want to know
how the legislation applies to their specific circumstances may need to take
legal advice;

(iii) guidance about how to deal with post report issues such as appropriate
consent, dealing with court proceedings or with clients or third parties;

(iv) general guidance about how solicitors can risk assess their firms and devise
their own procedures to comply with the ML Regulations 2003.

It is important to note that whilst Professional Ethics can provide general guidance on
the above areas, detailed legal advice about the specific interpretation of the
legislation or application in any given situation may require solicitors to seek legal
advice. For example, whilst Professional Ethics can provide some general guidance
about the issue of legal professional privilege, they cannot provide a legal opinion as
to whether legal professional privilege applies in any given circumstances.

The importance of the confidentiality of the Professional Ethics advice service is
recognised by the Government.
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8.6

8.7

The Law Society also has the function of investigating solicitors to ensure and
enforce compliance with rules and regulations. The Investigation and Enforcement
Unit can investigate solicitors' involvement in money laundering, and where
appropriate, can commence disciplinary proceedings, see further details at
paragraphs 8.11 — 8.25.

There is regular liaison between Professional Ethics and Investigation and
Enforcement in relation to the general interpretation of the professional conduct rules.
However, Professional Ethics do not share information about individual solicitors'
enquiries unless there are very exceptional circumstances. Such circumstances are
likely to be situations in which solicitors will recognise the implications and want
action taken in any event.

Complaints

8.8

Solicitors may very occasionally be faced with a situation where a client makes a
complaint about poor service, such as delay, where the solicitor's defence is that the
delay arose because a report had been made to NCIS. Those handling complaints
have established special internal procedures to deal with such cases, which aim to
ensure that any sensitive information is kept from the complainant or any third
parties. Solicitors should not, therefore, be concerned that, in giving an explanation
to the Law Society, that they may be "tipping-off", as such a disclosure will not
prejudice any investigation.

Monitoring

8.9

8.10

The Practice Standards Unit ("PSU") of the Law Society will be monitoring solicitors'
firms for compliance with the ML Regulations 2003 in line with the expectations of the
Law Society outlined in this Guidance. The PSU will adopt a positive approach, and
provide support and assistance to enable firms to maintain compliance with the ML
Regulations 2003. If firms systems are found to be inadequate, recommendations for
improvement will be made, and a return visit may be arranged.

The key expectations of solicitors' firms are:
e documented internal AML procedures;
¢ management supervision of adherence to these procedures;

o the ability to show that any teething problems have been tackled by
management;
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e maintenance of clear records;

o staff are trained and are actively aware of money laundering;

¢ nominated officer has due authorisation by, and communication with,
management;

e compliance is actually happening on the ground.

Money Laundering investigations

8.11

8.12

8.13

8.14

8.15

The Forensic Investigations department (“ the FI”) investigates material breaches of
the professional conduct rules and ML Regulations 2003. Material breaches may be
pursued under Practice Rule 1, or under Practice Rule 13 as a management issue.
In serious cases information may also be passed to law enforcement bodies as
breaches of the ML Regulations 2003 can constitute a criminal offence.

Allegations about a solicitor’s actual involvement in money laundering will be the
responsibility of the FI. Senior Law Society staff members can authorise inspections
of solicitors’ firms accounts and records. The decision whether to authorise an
inspection will be made on a “risk-based” approach. Factors which may be taken into
consideration in deciding whether to authorise an inspection are:

e risk to client’'s money;

e risk to reputation of the solicitors’ profession;

e importance of maintaining public confidence in the solicitors’ profession;

¢ the fulfilment of the Law Society’s statutory function of overseeing the solicitors’
profession.

Consideration will also be given to all of the information about the solicitor's firm
available to the Society which will include reference to the disciplinary history of the
firm as well as the information received from outside organisations.

Suspicions of money laundering will usually be given high priority.

If an inspection is authorised a decision will be made about whether notice to the
partners or directors of the solicitor’s firm should be given before the inspection
begins. If notice is given a letter is sent by recorded delivery a maximum of seven
days before the start of the inspection, addressed to the partners, or in larger
practices to the Senior Partner alone. The letter invites confirmation that the
solicitor(s) will comply with the notice. However, an inspection can take place without
notice, in accordance with Note (iv) to Rule 34 of the Solicitor's Accounts Rules 1998,
see www.lawsociety.guideonline.co.uk. In these circumstances Forensic
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8.16

8.17

8.18

8.19

8.20

8.21

8.22

Investigators will arrive at the solicitor’s firm with a letter of authority and personal
identification.

When authorised an inspection will be conducted within the powers of Rule 34 of the
Solicitors’ Accounts Rules 1998 and Rule 16c¢ of the Solicitors’ Practice Rules 1990
(as amended).

No reason will ever be given as to why an inspection has been authorised, even after
the inspection and/or disciplinary action has been finalised.

An investigation of money laundering is likely to involve reference to this Guidance,
and to the relevant Law Society warning cards, including the warning signs described
at chapter 6 of this Guidance and Annexes 5, 14, & 15. Forensic Investigators will
have regard to the context and nature of transactions undertaken by the solicitor, and
the nature of the solicitor’s involvement. Particular attention will be paid to any
use of a solicitor’s client bank account where there is no underlying legal
purpose. Consideration may be given to specific activities, or to patterns of activity
within the solicitor’s firm.

It is usually helpful for Forensic Investigators and solicitors to discuss matters as they
arise during the course of an inspection. It is also usual for formal interviews to be
held during the course of the investigation about any issues of concern for the
Forensic Investigator.

An option open to Forensic Investigator(s) is to issue a documented warning to the
partners or directors of the law firm or, where relevant, to the individual solicitor
concerned. Such warnings are most commonly used in relation to Prime Bank
Instrument fraud or Investment Scams, see Warning Cards at Annexes 5, 14, & 15.
Such a warning is likely to state that any further involvement with the type of activity
may result in further investigation and/or possible disciplinary sanction.

Alternatively the Forensic Investigator(s) may prepare a factual report, for further
consideration by a casework team. After entering into correspondence with the
solicitor the casework team can make a referral to an Adjudication Panel (“the
Panel”), or in urgent cases the casework team can refer direct to the Adjudication
Panel for a decision without prior correspondence. If the Adjudication Panel decide
to deal with the matter themselves they can resolve to intervene into the practice, or
issue a finding and warning, express disapproval, reprimand, or severe reprimand.
The Panel may also refer matters to the Solicitors Disciplinary Tribunal.

The disciplinary powers open to the SDT are to issue a fine of up to £5,000 per
breach, suspend the practising certificate, or ultimately strike the solicitor off the roll.
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8.23

8.24

8.25

If a referral is made to the SDT, the conduct of the matter will either be referred to a
panel of external lawyers specialising in representing the Law Society in SDT
matters, or to the internal Legal Services Department for an in-house advocate to
prepare the case.

The Society has formal agreements to share information including factual reports
prepared by the Forensic Investigators where appropriate, with organisations
including the police, NCIS, HM Customs & Excise, the Office for the Immigration
Service Commission, the Council of Licensed Conveyancers, and the Legal Services
Commission.

The Society may also assist law enforcement or other organisations in their
investigations. For example, a court may suggest that a warrant or order for law
enforcement to search a solicitor's premises provides for the attendance of a Fl. staff
member.
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